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I n the terms of development and improvement
various kinds of technology, computerisation
and informatisation of the society, not only ap-
pear a new criminal acts and new ways of com-
mitting traditional crimes, but naturally form
new methods of expert studies, making it possi-
ble to solve previously inaccessible problems. In
this regard, there is an increasing need for law
enforcement agencies to use specialist knowledge
in the investigation of criminal cases. Almost
every second criminal case involves the ap-
pointment and carrying out of various types of
forensic examinations. An analysis of investiga-
tive practice allows made a conclusion is in pre-
sent traditional methods of committing crimes
have undergone significant transformation, and
that criminals are increasingly using information
and communication technology to execute their
criminal intent, therefore need for computer,
video, phonographic and art forensic examina-
tions growing. In criminal cases, involving eco-
nomic crimes, economic and construction foren-
sics continue to be in high demand. The effec-
tiveness of using such type of evidence as ex-
pert opinion in crime investigation is directly
proportional to the organisation of resource pro-
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vision of expert activity, including financial,
personnel and scientific and methodological
components. In accordance with the Law of Re-
public of Kazakhstan dated 10th of February
2017 No. 44-VI «On forensic activities», foren-
sic examinations are appointed in criminal cases
as part of criminal proceedings in cases, where
special knowledge of science, technology, art or
craft is required to resolve arising issues of the
investigation bodies or the court [3]. The ap-
pointment and conduct of a forensic examina-
tion is an investigative act that results in new
knowledge in the form of an expert opinion. The
detailed procedure for this action is regulated in the
Criminal Procedure Code, so that the rules of crim-
inal procedure must be consistent with the scien-
tific and technical process in order to ensure effec-
tive evidence. However, analysis of the procedural
norms of the legislation of the Russian Federation
regulating the procedure for the use of special
knowledge reveals some contradictions that pre-
vent uniform interpretation and application.

In this article, we would like to consider in
more detail the peculiarities of legal regulation of
application of such forms of special knowledge as
appointment and performance of forensic exami-
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nation, conducting a comparative analysis of crim-
inal procedural legislation of the Republic of Ka-
zakhstan and Russian Federation.

For beginning, let us look at the notion of
«special knowledge». The Criminal Procedure
Code of the Republic of Kazakhstan (hereinafter —
CPC of the RK) provides an unambiguous posi-
tion on this issue. The CPC of the RK that has en-
tered into legal force has quite a few innovations,
one of which is the introduction of the definitions
of «special knowledge» and «special scientific
knowledge» [2]. Well, «special knowledge»
means «knowledge not generally known in crimi-
nal proceedings, acquired by a person in the
course of professional training or practical activi-
ties and used to solve tasks of the criminal pro-
ceedings» (clause 5 of article 7 of the CPC of the
RK), and «special scientific knowledge» means
«field of special knowledge, which content is
scientific knowledge realized in the methods of
forensic investigation» (clause 6 of article 7 of
the CPC of the RK). The mentioned innova-
tions, in our opinion, allow bringing clarity to
the directions of special knowledge application.

Further on, as we continue to analyse the pro-
visions of the CPC of the RK, we conclude that
the introduction of concepts such as “special
knowledge” and “special scientific knowledge”
are inextricably linked to the terms “specialist”
and “expert”. Thus, according to the legislator, an
expert has special scientific knowledge (article 79
of the CPC of the RK), and a specialist has special
knowledge (article 80 of the CPC of the RK). In
that way, an expert performs expert examinations
based on forensic investigation techniques, while
a specialist uses his knowledge to solve other
tasks of criminal proceedings.

It should be noted that, unlike the Kazakh-
stani legislation, it should be noted here that the
Criminal Procedure Code of the Russian Fed-
eration (hereinafter — CPC of the RF), and also
the Federal Law «On state forensic activities in
the Russian Federation» do not disclose this con-
cept (article 9), moreover, in the CPC of the RF
along with the term «special knowledge» (articles
57, 58, 195, 199) we can find the phrase «special
cognition» (part 4 article 80), which leads to nu-
merous discussions among scientists and prosecu-
tors, as well as ambiguous interpretation law en-
forcers' side [1]. A.N. Petrukhina, for instance,
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supposes that «instead of the words «special
knowledge» it is necessary to use «special cog-
nition», because only this concept allows us to
fix in itself the procedural side of comprehen-
sion of the researched subject, the world as
whole» [5]. Nevertheless, we share the opinion
of scientists, who deems that the most correct
term is “special khowledge”, justifying their po-
sition by the fact, that “cognition is a definite
process of reflection and reproduction of objec-
tive reality in human thinking, accumulation of
experience, assimilation of skills and acquisition
of ability, while knowledge is a product of so-
cial-labour and thinking activity, already based
on experience, skill and ability”.

The situation is somewhat different in Rus-
sian criminal court proceedings. According to
the CPC of the RF, both the expert and the spe-
cialist have special knowledge, yet also the ex-
pert being appointed to carry out a forensic ex-
amination and give a legal opinion (article 57 of
the CPC of the RF); forms of participation by
the specialist results of assistance in locating,
consolidating, seizing objects and documents;
application of technical items in examining
criminal case files; raising questions for the ex-
pert; and explaining questions to the court by
sides within his professional competence (part
1, article 58 of the CPC of RF). The analysis of
investigative-judicial practice leads make the
conclusion, that the most common form of par-
ticipation of a specialist in a criminal case is his
involvement to assist in the effective conduct of
investigative actions, as this function is the most
expedient and meaningful.

It should, also be noted, that there is still no
consensus in criminal court procedure of Russia,
as to whether an educator, psychologist or doc-
tor can act as a specialist or whether they are
separate participants with their own rights and
responsibilities.

In our view, the functions of the specialist are
better, defined in the CPC of RK. Thus, in accord-
ance with part 1 of article 80 of the CPC of the
RK, a specialist is engaged to assist in the collec-
tion, investigation and evaluation of evidence by
explaining to participants in criminal proceedings
the issues within his special competence, as well
as the use of scientific and technical means. The
same rule unambiguously resolves the question



Hayunsmt norennmain, 2021, Ne 4(35)

about procedural status of teachers and psycholo-
gists, who participate in investigative and other
procedural actions involving minors, also doctors,
who take part in investigative and other procedur-
al actions, except when they are appointed, as ex-
perts, these participants acquire the rights and ob-
ligations of specialists.

Hence, in accordance with the criminal proce-
dure legislation of Kazakhstan and Russia Federa-
tion, an expert and a specialist are engaged to per-
form specific functions. The results of their work
can become types of evidence such as an opinion
and testimony of expert and specialist's opinion
and testimony. The classic form of using special
knowledge is the appointment and production of a
forensic examination.

The CPC of the RK regulates the form and
content not only of the expert report (article 116 of
the CPC of the RK) but also specialist's report (ar-
ticle 117 of the CPC of the RK). At the same time,
these types of evidence are based on two different
types of examination: forensic examination (ex-
pert's opinion) and examination, conclusions on
questions, put to the specialist by the person con-
ducting the criminal proceedings or by parties
(specialist opinion). In our point of view, it is im-
portant that the specialist's opinion is not binding
for the body conducting the criminal proceedings,
however their disagreement with the opinion must
be motivated (part 7 of article 117 of the CPC of
the RK). All that remains is to understand the fun-
damental differences between these studies, but,
according to a number of scholars, this distinction
is a formal one.

Unlike the criminal procedure law in Kazakh-
stan, in Russia, under part 3, article 80 of the
CPC of the RF, a specialist's opinion on the ques-
tions put to him by the parties, submitted in writ-
ing, serves as the specialist's opinion. Herewith,
procedure for getting an specialist’s opinion un-
like procedure appointment and production
(chapter 27 of the CPC of the RF), is not defined
in the Criminal Procedure Code of the Russian
Federation which justifiably causes difficulties
for law enforcement agencies in using it as evi-
dence during the investigation of criminal cases.
Most commonly, in practice, the expert's opinion
is, provided by the side of defence during the tri-
al in order to cast doubt on the expert opinion. At
the stage of the preliminary investigation, the in-
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vestigator or inquirer either refuses to satisfy the
defence’'s motion to attach the expert's opinion to
the case file or questioning a specialist as a wit-
ness, so that the specialist's opinion loses its sta-
tus as independent evidence. In addition, there is
no consensus among procedural scholars and law
enforcement officials interviewed as to whether a
specialist conducts research to give his or her opin-
ion. The CPC of the RF contains contradictory
norms on this point. While, part 3 of article 80 of
the CPC of the RF defines a specialist's conclusion
as a judgement, part 3 of article 226.5 of the CPC
of the RF as one of the features of evidence during
the inquiry in abbreviated form establishes a norm,
according to which, a specialist's opinion given by
him as a result of examination during the verifica-
tion of a crime, report acts as an alternative to an
expert's opinion.

Thus, the question may arise again: is special-
ist's opinion capable to replace an expert's opinion
in terms of its content? In this regard, E.A. Alimo-
va, emphasizing the full evidentiary value of the
conclusion of a specialist on a par with the conclu-
sion of an expert, proposes to rename chapter 35 of
the CPC of the RK and call it «Forensic expertise
and investigation of a judicial specialist» [4].

E.A. Zaitseva emphasises that the activity of an
expert is an integral part of the appointment and
production of a forensic examination [6]. That is
why that the issue of whether an expert is compe-
tent to carry out a particular forensic examination
arises acutely. In practice, the pre-trial investiga-
tion authorities face a number of problems con-
cerning organisational issues, regarding the ap-
pointment and conduct of judicial examinations.
One of the main reasons is that the state forensic
institutions cannot cope with the large volume of
sorts and kinds of expertise assigned to them.

Thus, appeared a necessity to find a different
approach to the procedure for paying for judicial
examinations. In our view, rather interesting and
at the same time ambiguous in this matter is the
practice of the Republic of Kazakhstan, which
has minimised the expenditure of the state
budget on forensic examinations by the statuto-
ry opportunity to allow the side of defence to
initiate conducting of forensic examinations.
Accordingly with article 175 of the CPC of the
RK, an expert who carries out his work in a
criminal case may receive remuneration in an
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amount determined by contract with a party, if
he has carried out the work by arrangement with
that party. Pursuant to part 11, article 272 of the
CPC of the RK, the costs of the forensic exami-
nation must be borne by the person in whose
interests the examination was carried out. On
this basis, payment the expert's services at the
preliminary investigation is not always possible
by the state, which implies a certain budgetary
savings, unlike in Russian law. In article 131 of
the CPC of the RF, remuneration paid to an ex-
pert is classified, as a procedural cost and is re-
imbursed from the federal budget. In the course
of analysing the norms of the CPC of the RK, a
question may legitimately arise as to the credi-
bility of the results of the forensic examination
carried out under contract with the defence,
which a priori cannot but pursue its interest in a
positive resolution of the criminal case. Thus,
articles 122 and 272 of the CPC of the RK contain
detailed regulation of the right of attorney to par-
ticipate in the collection of evidence by initiating,
on a contractual basis, the appointment of a foren-
sic examination and sending a request to the ex-
pert institution for its production in accordance
with the contract. In this case, the authority in
charge of the investigation may not refuse to ap-
point a forensic examination, except in situations
where the questions submitted for its permission
are not relevant to the subject matter of the inves-
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OCOBEHHOCTH ITPABOBOI'O PEI'YJIMPOBAHUA
HA3HAYEHUSA U TPOU3BOJACTBA CYJAEBHbBIX OKCIIEPTHU3
B YI'OJIOBHOM CYAOITPOU3BOACTBE
PECHYBJIMKH KABAXCTAH U POCCUICKOMN ®EJEPALIMA

AIINMMOBA /Ilunapa UOparumoBHa
MarucTp IOpUINYECKUX HAYK, IPENOJaBaTENb-JIEKTOP
KAKYIIOB Hypsim Ad3ay.abl
cTyaeHTKa 4 Kypca (akyabTeTa mpaBa U SKOHOMUKH
Kerbicyckunt ynusepcuter uM. M. XKancyryposa
r. Tanneikopran, Kazaxcran

B cmamwe npoeeden cpasnumenvibill aHaIu3 HOPMAMUGHOU NPABOGOL PEIAMEHMAYUU CYOCOHO-IKCNEPMHOLL
O0esmenbHOCIU U Npoyedypbl NPOU3BOOCMBA CYOCOHBIX IKCNEPpMU3 8 Y20108HoM npoyecce Pecnyonuku Kasax-
cman u Poccuu, ompasicenbt 0co6eHHOCHU 3aKOHOOAMENbHO20 Pe2yupOSanUsl U NPAGONPUMEHUMENbHOU NPAK-
MUK, CQHOPMYTUPOBAHDL NPEOTOANCEHUS NO COBEPUICHCIMBOBAHUIO COBPEMEHHO20 Y20T08HO-NPOYECCYAIbHO20 3a-
KOHOOAMenbCmed.

KaroueBble cjioBa: cyeOHO-OKCIIEPTHAS ACITENBHOCTD, TOCYIAPCTBEHHBIC SKCTIEPTHBIC YUPEKICHUS, Opra-
HU3AI[MOHHBIC U MPOIECCYaTbHBIC OCHOBBI Ha3HAUCHHSI M TPOU3BOJICTBA CYJCOHBIX SKCIIEPTH3.
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