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Cmapm-KoHmpakm — A61Aemcs HOBeLIOU 8 HAYUOHATbHOM U 3apyOedcHOM npaee, 00 CUx nop Hem eOUuHoll
KOHYenyuu npasoso2o pezyiupo8aHusi 3mo20 UHCMUmMymad, CnoCOOHOU yYUmvl6ams mexuuieckue 0CoOeHHo-
cmu pabomuvl «YMHO20 002080pa» KAK NPOSPAMMbI, U €20 NPAasosyio NPUpooy KaK CAMOUCHOMHAIOWENCs
coenku. Jlannas cmamvs NOCBAUEHA CPABHUMENIbHOMY AHAAUZY 3AKOHOOAMENbCME 20CY0apcme, 8KIUUE-
WUX 8 HAYUOHATIbHOE 3AKOHOOAMENbCMBO NONONCEHUS O NPABOBOM CMAMYyce CMAPM-KOHMPAKMOo8, maK u
20¢yoapeme, 8 KOMopwvlX OMCYMCEYIOm CHeYUAIbHble HOpMA, a Peyaupo8anie OCywecmaisiemes ucxoos us
00WUX HOPM MAMEPUATIBHOZO U NPOYECCYATbHO20 NPAsd.
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B HACTOSILEE BpPEMs CYLIECTBYET [Ba OC-
HOBHBIX MOJXO0Ja K OINPEIENICHUIO IpaBo-
BOT'O CTaTyca CaMOMCIIOJHIEMBIX CHIENIOK (CMapT-
KOHTPAKTOB).

[TepBolii npeamnonaracT NpaBoOBOE PETYIUPO-
BaHHE CMapT-KOHTPAKTOB, HMCXOAS U3 OOIIMX
Hayal HAIMOHAJIBHOTO JIOTOBOPHOTO IpaBa. B
TaKOM CJIydae 3aKOHOJATeNb HE JaeT oIpesese-
HUS TEPMHUHAM «CMapT-KOHTPAKTa», «CaMOWC-
MOJTHSIOIINXCS CAETOK», «TEXHOJOTUU pacrpe-
JETICHHBIX PEECTPOB» U CMEKHBIX TEPMHHOB, H
HE 3aKperuisier crneuupuyeckue IMON0KEeHus,
YEeTKO pErjaMEeHTHPYIOIINE IPABOOTHOIICHHUS
CTOPOH CMapT-KOHTpakToB. IIpaBoBoe perymnu-
pOBaHUE POUCXOTUT TI0 MPHUHIUIY «HE TPOTH-
BOpEUHs» YyXKe CYIIECTBYIOIEH OPHINYECKOil
JIOKTpPHHE B chepe rpakaaHckoro obopora. Taxk,
HampuMmep, B 3aKoHoaarenbcTBax Dpannuwy,
I'epmanum, IlBeiinapuu, bensrun, Bennkobpu-
TaHUHM OTCYTCTBYET IOPHIMYECKOE 3aKpPEIJICHHE
cratryca «yMHOTO oroBopay [1].

CornacHo BTOpOMY MOJXOMY, IJIsi OMpeserne-
HUS MIPABOBOTO pEeXHMMa HOBOI'O MHCTHTYTA, B
HAIIMOHAJIFHOM TIpaBe TOCYIapCTBa CO3IAeTCs
CTICIIMAITM3UPOBAHHOE 3aKOHOATEIbCTBO, OIpe-
JETSI0IIee MECTO CMapT-KOHTpPaKTa B MPaBOBOM
CHCTEME TOCylapcTBa, KOTOpPOE, 3a4acTylo,
MpEeJIoaracT COIYTCTBYIOIIEE 3aKpeIuIeHUe
IIPaBOBOrO cTaTyca HU(POBBIX IMpaB M HHBIX
00BEeKTOB KubeprpocTpancTBa. OHAKO, BHYTpU
3TOr0 IMOJXOJa CYIIECTBYET pa3felieHHe Ha
OTIpeJIeIeHue CMapT-KOHTPakTa Kak KOMIIBIO-

TEPHOI0 KOJIa, U KaK (opMbl 10roBopa, T. €. ca-
MOT0 MPAaBOOTHOIICHUS.

[Ipumepamu 3TOM MOAENN NPABOBOIO peEry-
JUPOBAHUS MOTYT IMOCIYXHUTh MPABOBbIE AKTHI,
perynupyoue nojaokeHue cMapT-KOHTPAKTa B
Hekotopbix mratax CIHA. Tak, B mtare Apu-
30Ha OBUT IpHUHAT 3aKoH HB 2417, BHOCSIIMIA TIO-
MIpaBKU B JCUCTBYIOIIEE 3aKOHOJATEIbCTBO IIITa-
Ta U IpeIyCMaTpUBAOILMI, YTO MOJINCH, 3allu-
IIEHHBIE C TIOMOIIBI0 OJOKYelHa, SBISIOTCS Jei-
CTBUTEIBHBIMH DJICKTPOHHBIMHM TIOAMUCAMH, a
CMapT-KOHTPAKTHI SBJISIOTCS 3aKOHHBIMH, TMO|Ie-
YKAIMMHU HCTIOJIHEHUIO KOHTPAKTaMU B COOTBET-
CTBHH C 3aKOHOJATEIbCTBOM APH30HBI.

Ha cerogusmuauii nenp, Hauboyiee COBEp-
LIEHHOE TMPaBO€ PETrYJIUPOBAaHUE WHCTUTYTA
CMapT-KOHTPAKTA 3aKPEIJIEHO B 3aKOHOJATENb-
ctBe CIIIA, B vactHocTu B mtare MimmHoiic
ObUT IPUHAT 3aK0H «O TEXHOJIOTUU OJOKUEHHY,
KOTOPBIM OmpenensieT cMapT-KOHTPaKT Kak Jie-
TUTUMHBII 3JIEMEHT 3KOHOMHMYECKHX OTHOIIE-
HUH, a TAK)KE MIPU3HAET €0 IOPUIUIECKYIO CUITY
B Ka4yecTBE JI0Ka3aTeNbCTB B cilydae CcyaeOHOro
pasbuparenbcTBa [2]. 3aKOH MpemxycMaTpUBaeT
OTpaHMYEHUS Ha WHCIIOJNIb30BaHHE OJIOKUYEiTHA.
3aKkOoH TaKXKe HajlaraeT OrpaHWYeHMs] Ha BO3-
MOKHOCTh CTOPOH HCIIOJIb30BaTh OJOKYEWH B
cllydasix, KOrja Jpyrol QenepaibHbIil WK
HOPMAaTUBHBIM akT mmrTata TpeOyer, 4ToObI 3a-
MUCh OTOOpaXkanach WK MepeaaBaiach onpese-
JEHHBIM 00pa3oM, TUOO0 KOr/a HCIOJB30BaHUE
OJI0KYeifHa MOKET MPENsTCTBOBATH BO3MOKHO-
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CTH APYroro JiMla XpaHUTh WM U3BJIEKATh U3
CUCTEMBI HH(POPMAIHIO.

Crnenuduka rocygapCTBEHHOTO YCTPOHCTBa
CHJA mno3BoisieT KaKJIAOMY IITaTy CaMOCTOS-
TEJIbHO OIpPEAEATh MPABOBOW CTaTyCc CMapT-
KOHTpAaKTa, 4YTO B CBOI OYEpEb MOXKET IOPO-
JUTh HEOAHOPOJHOCTH IMPABOIPUMEHUTEITHLHOMN
MpakTUKU B 3Toi cdepe. Takum obpazom, mpu
BbIOOpE AaHHON MOJIENM MPABOBOTO PETYIUPO-
BaHUs, BO3HUKAET HEOOXOIUMOCTh MPOPAOOTKH
MEXaHu3Ma B3auMOJICUCTBUS IOPUCIUKIIMI pa3-
HBIX LITaTOB MEXIy co00#l, a Takxke c dene-
palbHBIM 3aKOHOAATEIHCTBOM.

B PecniyOnuke benapych, rae BriepBbie B MUPE
ObUT MPUHSAT 3aKOH, YCTAaHABIMBAIOIIUN MTPABOBOM
CTaTyC CMapT-KOHTPAKTaM, B paMKaxX «IIpaBOBOTO
SKCHEPUMEHTa», MUMEIOIIUM Lellb CTUMYJIMpPOBA-
HUS pa3BUTHUS [U(GPOBOI SKOHOMHKH PeciryOmku
benapych, ObUTH TIOCIIENOBATENBLHO MPUHSTHI 3a-
KOHBI, OITPEAETISIONIIE MECTO CMapT-KOHTPAKTOB B
HallMOHAJILHOW TIpaBoBOMl cucteme. Jlekper Ilpe-
supenta Pecryonmmku bemapycs ot 21.12.2017
Ne 8 «O pazButun 11ppOBOH IKOHOMHUKI», YKa3
[Ipesunenta Peciydnuku benapycs ot 18.04.2019
Ne 148 «O umndpoBbIXx GaHKOBCKHX TEXHOJIOTHIX)
HaMETWJIM OCHOBBI JJIsI pa3paboTKU MEXaHHW3Ma
pEryavpoBaHusl T'PaKJAHCKO-TIPABOBBIX M aMHU-
HUCTPATUBHBIX OTHOIICHWH C TPUMEHEHUEM
CMapT-KOHTPAKTOB, JAJI1 ONpEAETICHUE U 3aKpe-
WM CTaTyC CMapT-KOHTPaKTa, a TaKKe OIpese-
JIAITH KPYT cyObeKToB [3].

B 3akonoparensctBe P® orcyrcTByeT onpene-
JICHHE cMapT-KOHTpakTa. Vcxoas u3 monoxeHui
ct. 309 u n.2 ct. 434 IT'K P®, no npusnakam, xa-
PaKTEpPHBIM JIJIsl TEXHOJIOTHH OJOKYEWH, MOXHO
clenarh BBIBOJ O JIOMYCTUMOCTH HCIIOJIb30BAHUS
CMapT-KOHTpPaKTa B KadyecTBe (POPMBI TOTOBOpA.
Hecwmotpst Ha 10, uro B P® Ob1 mpunst dexe-
panbHbIi 3akoH oT 31.07.2020 Ne259-®3 «O
IU(pPOBHIX (PMHAHCOBBIX aKTHUBaX, IM(pPOBOI Ba-
JIIOTE U O BHECEHWU M3MEHEHUH B OTJIEJbHBIE 3a-
KOHOJ/IaTebHbIe aKThl Poccuiickoir denepanumny,
OH HE JaeT YETKOro OMNpEeAETeHHUs CMapT-KOHT-
pPaKTy Kak MPaBOBOW KOHCTPYKIIMH, YTO B CBOIO

JIUTEPATYPA

oyepeslb HapylaeT MPUHLUI HNOHATUHHO-TEPMU-
HOJIOTUYECKOM OIPENEIEHHOCTH IIPU COBEpIIE-
HUM 3aKOHOTBOPYECKOI'O IpOliecca, U HE I03BO-
JISIET CUUTATh €r0 IOJHOLEHHBIM PELIEHUEM BO-
IIpoca O 3aKPEIUICHUH CTaTyca CaMOMCIIONHIEMbIX
CIIEJIOK, W TIPUJIaHUS UM CaMOCTOSITEJIBHOTO FOpU-
JIMYECKOTO 3HAUEHMSL.

Ha cerognsamnmii 1eHb, B MEKIYHapOJHOM
cooOmiectBe B 00IIeM, U B TOProBO-3KOHOMHU-
YECKUX U TOJIMTHYECKUX COKH3aX B YACTHOCTH,
OTCYTCTBYET €IUHBIM IOIXOJ K OIPEIECICHUIO
IIPaBOBOI'0 CTaTyca CMapT-KOHTPAKTa, KaKk HO-
BOIO MHCTHUTYTA, SBJISIOLIETO HEOTHEMIUMOU
qacTeio cdepbl MUPPOBBIX MpPaB U OOBEKTOB
uHpopmanroHHoil cetu. Kaxnoe rocynapctBo
CaMOCTOSITEJIbHO PELIAeT BONPOC O 3aKperie-
HUU U OIIPEAEICHUM CTaTyca CaMOMCIIOIHIEM-
MBIX C/EJIOK B HAIlMOHAJIbHOM IIpaBe.

HeB0o3MOXHOCTB NPSAIMOro IEpeHoca MpaBuil
[IPaBOBOI'O PETYJIUPOBAaHUS TPAJULMOHHBIX BHU-
J0B U (OpM JOrOBOPOB Ha CHENKH, 3aKIroyae-
MbIe B (pOpME CMapT-KOHTPAKTOB B CBOIO Oue-
penb CTAaHOBUTCS KaTaau3aToOpoM MJIs Kaue-
CTBEHHOT'O Pa3BUTHUS OTHOLIEHUH MEXIYy y4yacT-
HUKaMH pbIHKA, OOHOBJIEHUS MPAKTHKH IPaBO-
MIPUMEHEHHUS CY/IaMU BO BCE YBEJIMYUBAIOLIUXCS
chepax HU(POBU3ALUN TPAKAAHCKUX M aIMU-
HUCTPATHBHBIX cdep oOmiecTBa, U MOPOKIACT
HE00XOAUMOCTh MOJEpPHHU3AIMK HAallMOHAJIBHO-
IO U MEXyHapOIHOTO MpaBa.

C wmenpro COBEpLIEHCTBOBAaHUS 3aKOHOAA-
tenbcTBa Poccuiickoit denepanniv, BO3MOKHO,
OTEUYECTBEHHBIM IIPAaBOBENAM CIEAYET ONEPETh-
cs Ha onbIT PecnyOnuku benapych, kak Makcu-
MaJIbHO TPUOIMKEHHON CTpaHe, MpaBoOBasi CH-
CTeMa KOTOpOM Takke BbIpociia Ha 0a3e CoBeT-
CKOTO T'paXkIaHCKOI'O IIpaBa, U MPUHATH CIELU-
aJIbHBIN 3aKOH, OINpEAENSAIONINI cTaTyc cMapT-
KOHTpPAKTa B HAI[MOHAJIbHOW NTPaBOBOM CHCTEME,
JAIOIIMM  ONpesieieHue CMapT-KOHTPAKTy Kak
Croco0y 3aKJIIOYEHHs] M MCIIOJHEHUS CIEINIOK, a
TaKk)Ke KaKk MHCTPYMEHTY, IPUMEHSIEMOMY TOoCy-
JApPCTBEHHBIMHU CTPYKTYPaMHU Ul BBIIOJHEHUS
aJIMMHHUCTPATUBHBIX (PYHKIIHA.
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A smart contract is a novelty in national and foreign law, there is still no single concept of legal regulation
of this institution that can take into account the technical features of the «smart contract» as a program, and
its legal nature as a self-executing transaction. This article is devoted to a comparative analysis of the legis-
lations of states that have included provisions on the legal status of smart contracts in national legislation,
as well as states in which there are no special rules, and regulation is carried out on the basis of general

norms of substantive and procedural law.

Keywords: smart contract, blockchain, contract form, legal system, national law.

urrently, there are two main approaches to

determining the legal status of self-executing
transactions (smart contracts). The first involves
the legal regulation of smart contracts, based on
the general principles of national contract law. In
this case, the legislator does not define the terms
«smart contracty», «self-executing transactions»,
«distributed ledger technology» and related terms,
and does not fix specific provisions that clearly
regulate the legal relations of the parties to smart
contracts. Legal regulation takes place on the prin-
ciple of "non-contradiction" to the already existing
legal doctrine in the field of civil turnover. For ex-
ample, in the legislations of France, Germany,
Switzerland, Belgium, and the United Kingdom,
there is no legal consolidation of the status of a
«smart contract» [1].

According to the second approach, in order
to determine the legal regime of the new institu-
tion, specialized legislation is being created in
the national law of the state, defining the place
of a smart contract in the legal system of the
state, which often involves the concomitant con-
solidation of the legal status of digital rights and

other objects of cyberspace. However, within
this approach there is a division into the defini-
tion of a smart contract as a computer code, and
as a form of contract, i. e. the legal relationship
itself. Examples of this model of legal regula-
tion can be legal acts regulating the provision of
a smart contract in some US states. So, in Ari-
zona, law HB 2417 was passed, amending the
current state legislation and providing that sig-
natures protected by blockchain are valid elec-
tronic signatures, and smart contracts are legiti-
mate, enforceable contracts in accordance with
Arizona law.

To date, the most perfect legal regulation of
the smart contract institution is enshrined in US
law, in particular, the State of Illinois adopted
the Law «On Blockchain Technology», which
defines a smart contract as a legitimate element
of economic relations, and also recognizes its
legal force as evidence in the event of a trial [2].
The law provides for restrictions on the use of
blockchain. The law also imposes restrictions on
the ability of parties to use the blockchain in
cases where another federal or state regulation
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requires that a record be displayed or transmit-
ted in a certain way, or when using the block-
chain may interfere with another person's ability
to store or retrieve information from the system.

The specifics of the US government structure
allow each state to independently determine the
legal status of a smart contract, which in turn
can give rise to heterogeneity of law enforce-
ment practice in this area.

In the Republic of Belarus, where a law es-
tablishing the legal status of smart contracts was
adopted for the first time in the world, as part of
a «legal experiment» aimed at stimulating the
development of the digital economy of the Re-
public of Belarus, laws defining the place of
smart contracts in the national legal system were
consistently adopted. Decree of the President of
the Republic of Belarus dated 12/21/2017 No. 8
«On the development of the digital economyy,
Decree of the President of the Republic of Bela-
rus dated 04/18/2019 No. 148 «On Digital
Banking Technologies» outlined the founda-
tions for the development of a mechanism for
regulating civil and administrative relations us-
ing smart contracts, defined and consolidated
the status of a smart contract, and also defined
the range of subjects [3].

There is no definition of a smart contract in
the legislation of the Russian Federation. Based
on the provisions of Article 309 and paragraph 2
of Article 434 of the Civil Code of the Russian
Federation, according to the signs characteristic
of blockchain technology, it can be concluded
that it is permissible to use a smart contract as a
form of contract. Despite the fact that Federal
Law No. 259-FZ dated 07/31/2020 «On Digital
Financial Assets, Digital Currency and Amend-
ments to Certain Legislative Acts of the Russian
Federation» was adopted in the Russian Federa-

REFERENCES

tion, it does not clearly define a smart contract
as a legal structure, which in turn violates the
principle of conceptual and terminological cer-
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