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JIOITYCTUMOCTD AYIMO3AIIUCEN PASTOBOPOB CBHI[ETEJIEfI,V
IMPOBEJAEHHBIX B XOIE OIIEPATUBHO-PO3BICKHbBIX MEPOIIPUATHUUN,
KAK JOKA3ATEJIBCTB BE3 ITPOBEPKH HA TOCTOBEPHOCTD

IHOTOYEHKO Habs UBanoBu4
MarucTpaHT
@I'bOY BO «Kybanckuii rocynapcTBeHHbIl arpapasiii yausepcuret um. U.T. TpyOununay»
r. Kpacuonap, Poccus

Tpedcmasnsemcest akmyanbHol npoobaema, Ceés3aHHAs ¢ QONYCMUMOCHIbIO AyOUO3aNnUcell paseogopos ceudemeinell
Kak 0oxazamenvbcms be3 eepugpuxayuu. K coocanenuro, oasice cyovl, He 00pawarom Ha dmo OOIHCHO20 SHUMAHUSL.
B npaxmuxe 3awumul no yeonosnomy oeny 6 xooe cyoeOH020 3acedanusi Cy0 0368yYUL MAMEPUATb ONEPAMUBHO-
posvickuwix meponpusmuti (OMP), codeporcawue ayouozanucu paze080po8 HecKobKux ceudemeretl no oeny. 1oc-
006UHUMETL OMKA3AICSL OM QONPOCA IMUX CBUOCMENEN, XOMST 8 0DBUHUMETILHOM 3AKTIOYEHUU OHU ObLIU BKIIOUEHbL
6 cnucox ceudemeneti. Mooicno i maxue ayouo3anuc 8epuguyuposams Kaxk 00cmogepHuie?

KiioueBble cjioBa: J0MyCTUMOCTB, JOKa3aTeIbCTBA, YTOJIOBHOE CYNOMPOU3BOJCTBO, CIIENOBATEND, MPOKY-
POp, 3aKOHHOCTh, OTIEPATHBHO-PO3BICKHBIC MEPOTIPHUSITHSI.

H a JI0mpocax CBHIETENCH 110 yroJOBHOMY
JIelly CIIeA0BaTeNb MPEIbSIBISI UM ayIuo-
3alliCU HUX Pa3rOBOPOB, M BCE CBUAETENH, IPO-
CIyIIMBas 3allUCH, JaBald IO HUM IOKA3aHUS.
Beimsiieno crpaHHbIM, 4T0O OOBUHEHUE OBLIO Ka-
TETOPUYECKH HECOIVIACHO C BBI30BOM 3THX CBH/IE-
TeJel B Cy/l M OIIAIIEHUEM X [TOKAa3aHHM.
3amMra npuBesa JI0BOABI O TOM, YTO TakKHUe
MOoKa3aHus, 0e3 AKCHEePTU3bl UX MOJJIMHHOCTU U
MOATBEP)KICHUS CaMUMHU «3allMCAHHBIMU» CBU-
NeTeNsIMU, HE MOTYT OBITh JI0Ka3aTeIbCTBAMHU.
Bo3HHK BONPOC 0 1OMYCTUMOCTH OIVIAIIECHUS
aynuosanuceil, nonydeHHsIX B pesyisrare OPM, B
xozie cynebHoro pasOuparenscrsa. B m. 4 mocra-
Hosienus [Inenyma BC P® ot 29.11.2016 Ne 55
«O cyneOHOM MPUTOBOpE» yKa3aHO, YTO CYJ He
MOJKET CChLIaTbCs B MPUTOBOpPE HAa IOKA3aHUS
CBUJCTENEH, €CIM IOACYIMMOMY B IIPEIbILY-
IIMX CTaJAMUSX MPOM3BOJCTBA MO JAeNy He Obuia
IIPEIOCTABIIEHA BO3MOXHOCTH OCIIOPHUTH IOKa-
3aHMs ykazaHHbIX Jui (4. 2.1 ct. 281 VIIK).
Hanpumep, B xozne o4HbIX cTaBok. Ho HuKakux
OYHBIX CTABOK MEXAYy MHOACYIUMBIMU IO YTO-
JIOBHOMY JI€1y ¥ CBUJIETENISIMHU, YbU Pa3TOBOPHI
ObUIM 3alMCaHbl OINEpaTMBHUKAMM U 3aTeM
OIVIallICHBI B CylI€OHOM 3acelaHuu, HE MPOBOIU-
sock. [1oaToMy HHKaKoOi BO3MOKHOCTH OCIIOPHUTH
WIN YTOYHUTH MO3ULIMIO CBUJIETENEH OTHOCUTENb-
HO TOI MH(pOpMalny, KoTopasi OblIa 03BydYeHa Ha
ayJIMo3aIlicy, y CTOPOHBI 3alUTHl He Obl10. boee
TOr0, KaKUX-TMOO SKCIEPTHHIX 3aKIIIOYEHUH O
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IMPUHAJIC)KHOCTH T'OJIOCOB KOHKPETHBIM JIMIIAM
MarepHabl Jiefia TOKE He COIepIKallu.

HecmoTpss Ha TO YTO Cyn B HTOTE ITOJIOXKHUI
aylIMo3alicu B OCHOBY MPHUTOBOPA, OCTAIHUCH CO-
MHCHUA B UX JOITYCTUMOCTH B Ka4C€CTBC IOKa3a-
TENbCTB, MOCKOJBbKY CBUETENH HE OBLIH JOMPO-
IOCHBI B CYAC U MX IIOKa3aHus, JaHHBIC Ha CJICO-
CTBUM, HE OIVIAlIAJINCh U HE MCCIIENOBaINCh. Ta-
KHE aylIuO03alluCH HENb3sl BEpU(PUIMPOBATH Kak
JOCTOBEpHBIE, TaK KaK HET HU TMO3UIUH CaMHUX
JIML, 4YbH 3aIllMCAHHBIC Pa3roBOPLI OINTAIAOTCA,
HU 3aKJIFOUYCHUN SKCTIEPTOB OTHOCUTEIHHO MpPHU-
HAJIC)KHOCTH 3By4JalllUX TOJIOCOB KOHKPETHBLIM
muiam. [lomydaeTcs, Hy>)KHO TOBEpUTH OOBHHE-
HUIO Ha CJIOBO, YTO T0JI0ca Ha 3alMCsAX — 3TO Io-
JI0Ca UMEHHO YKa3aHHBIX CBUjIETENeH?

HOBTOMy CHyuTacM, 4TO npeajraracMbIC K UC-
CIIEJIOBAaHUIO B XOJIe CylneOHOro pa3dupareib-
ctBa Marepuanibl OPM, u coxepxariue ayauo-
3aMKCy C Pa3rOBOpPaMHU JIMII, HE TOMPOIICHHBIX B
X0/Ie CyIeOHOTO pa30oupaTeabCTBa, a PABHO YbH
MOKa3aHusl, JaHHbIE HAa CTAaIUU TMpeIBapUTEINb-
HOTO pacciie0OBaHMsl, HE OIVIalllajich, HE MOTYT
OBITh BepU(UIIUPOBAHBI KaK JOCTOBEPHBIE, TaK
KaK MaTepuayibl yrojOBHOIO Jiela He coepiKar
KaKuX-T100 3aKII0OYCHHUN SKCIIEPTOB O MPHUHA-
JISKHOCTHU TOJIOCOB HA 3TUX ayIMO3alMHUCIX YyKa-
3aHHBIM JIUIaM, a TIO3UIMH CaMUX JUI], IpUMe-
HUTCJIIBHO K pa3roBopam, Saq)HKCI/IpOBaHHBIM Ha
JAHHBIX aynuO3amucell y cyJa He UMeeTcsl.

HpH TaKHUX O6CTO$IT€J'II)CTB3X, 3aKOHHBIX OC-
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HOBaHUMU JUIsl OIVIAIICHUS YKAa3aHHBIX MaTepua-
joB OPM He umMeeTcs, Tak KaK MX OIVIaIICHHE
HApyIIUT MPaBO HA 3alIUTy OOBHUHSAEMOTO, TaK
KaK P TaKOM OpraHU3alMK UCCIEAOBAHUS J10-
Ka3arenbCTB, MOCIEAHUN JINIIAETCSI BO3MOXKHO-
CTH 3allMILATHCA, TAK KaK JIMILIEH BO3MOKHOCTHU
3aJlaTh BOMPOCHI TEM CBHJICTENISIM, SKOOBI YbH
pa3roBoOphl, MojiydeHHble B pesyinbrare OPM,
CTaJId JI0KA3aTeJIbCTBAMHU [0 €r0 YrOJIOBHOMY
neiny. [Ipy 5TOM CTOUT OTMETHUTDH, YTO OOBUHSIE-
MBIF OBUI JIMIIIEH TAaKOH BO3MOIKHOCTH, KaK Ha
CTaJUM MPENBAPUTEIBLHOIO PACCIEAOBAHUS, TaK
U B Xozme cyaebHoro paszbuparenbcrBa. Cyte-
CTBYIOLIUI AucOamaHC MEXIy OOBHHEHUEM U
3alUTON IPEOI0JIETh MPAKTUYECKH HEBO3MOXK-
HO, YYUTBIBasi apceHal UMIEPATUBHBIX CPEICTB
BO3JIEHCTBUI CTOpOHOM oOBMHeHuUs [1, c. 62].
B n. 4 Tlocranosnenus Ilnenyma BepxoBHoro
Cyna Poccuiickoii ®enepanuu or 29 HOA0pA
2016 1. Ne 55 «O cynebHOM NpHUroBOpe», ycra-
HOBJIEH 3aIlpeT Cy1y CChUIAThCS B IPUTOBOPE Ha
TaKue J0Ka3aTesbCTBa, KOINa MOACYAUMOMY B
MPEIbIAYIINX CTaAUsAX IPOU3BOACTBA MO JAETy
He OblIa MpeloCTaBlIeHa BO3MOXKHOCTH OCIIO-

CIIMCOK JIMTEPATYPbI

pUTH IOKa3aHUS YKa3aHHBIX JIUI[ IMPELyCMOT-
PEHHBIMU 3aKOHOM crHocobamu (Hampumep, B
XOJle OYHBIX CTABOK C €r0 y4yacTHEM 3a/JaTh BO-
MPOCHI MOTEPIEBIIEMY WM CBHUJIETENIO, C YbHU-
MU TOKa3aHUSAMH IMOACYAUMBIA HE COINIACEH, U
BBICKAa3aTh 10 HUM CBOHU.

Cy1iecTBEHHBIE HapYLIEHUS YTOJIOBHO-IIPOLIEC-
CyaJbHOTO 3aKOHA, JONYLICHHbIE Ha CTaJAUU
IIPEIBAPUTEIBLHOIO paccieloBaHusl, MOIYT Iie-
perTu B cyneOHbIe omuOku [2, ¢. 75], mporec-
CyaJIbHBI KOHTPOIb 3a CIEICTBUEM HEOOXOIu-
MO BECTH, OH JOJDKEH CYILeCTBOBaTh B LIEJSAX
COOJTIOIEHUS] YTOJIOBHO MPOLECCYAIbHOTO 3aKO0-
HozparenbcTBa [3, c. 339]. B cinoxuBiieics cu-
Tyalluu, [peAjiaraéMble K HCCIEJI0BaHUIO pe-
3yJABTaThl OINEPATUBHO-PO3BICKHON JesTeNbHO-
CTM HE OTBEYalOT TpPeOOBaHUSM, IpeabsBIsie-
MBIM K JI0Ka3aTeIbCTBaM JEHCTBYIOLIUM YToO-
JIOBHO-TIPOLIECCYAJIbHBIM 3aKOHOM, TaK KakK He
OTBEYAIOT KPUTEPUIO JOCTOBEPHOCTH, MpeIy-
cmotpeHHoMmy 4. 1 ct. 88 VIIK P®, a, cnenosa-
TEJNbHO, B COOTBETCTBUHU C TPeOOBaHUAMHU CT. 89
VIIK P®, onn He MOryT OBITH KCIIOJIB30BaHBI
JUISL TOKA3bIBAHUSI 110 YTOJIOBHOMY JIETTy.
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THE ADMISSIBILITY OF AUDIO RECORDINGS OF WITNESS
CONVERSATIONS CONDUCTED DURING THE OPERATIONAL-SEARCH
ACTIVITIES AS EVIDENCE WITHOUT VERIFICATION

POTOCHENKO Ilya Ivanovich
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An urgent problem seems to be related to the admissibility of audio recordings of witness conversations as evidence
without verification. Unfortunately, even the courts do not pay due attention to this. In the practice of defending a
criminal case, during the court session, the court announced OPM materials containing audio recordings of con-
versations of several witnesses in the case. The State prosecutor refused to question these witnesses, although they
were included in the witness list in the indictment. Can such audio recordings be verified as reliable?

Keywords: admissibility, evidence, criminal proceedings, investigator, prosecutor, legality, operational in-
vestigative measures.

BOIIPOCBHI PA3STPAHUUYEHUS AIMUHUCTPATUBHON U
YTI'OJIOBHOM OTBETCTBEHHOCTMU 3A HAPYIIEHUE
CAHUTAPHO-SINJIEMUOJOTI'TYECKUX MTPABUJI B PECTOPAHAX
SIMOHCKOU KYXHU

COIIIHUKOBA Hpuna BaaaumMupoBHa
KaHJIUAAT COLMOJIOTUYECKUX HAYK, JOLICHT
OI'BOY BO «VYpanbckuii rocygapcTBEHHbIH SKOHOMUUECKUM YHUBEPCUTET»
XABHUPOBA AnnHa A3aToBHA
CTYZIEHT
VYpansckuit uHCTUTYT ynpasieHus — unuan GI'bOY BO «Poccuiickas akajemMus HapOIHOTO
X03sCTBa U rocyapcTBeHHOM ciy»0b!1 ipu [Ipesunente Poccuiickoit denepanun»
r. ExarepunOypr, Poccus

B cmamve paccmampusaemcs npaxmuka aOMUHUCMPAMUSHOU U Y2OJI08HOU OMEEMCMBEeHHOCIU 30 Hapyule-
HUe CAHUMAPHO-INUOEMUONOSULECKUX HOPM 8 ANOHCKUX pecmopanax. Ananuz cmamovu 236 Ye0106n020 Ko-
dexca Poccuiickou @edepayuu noxasvigaem, ymo KIOUe8blM Kpumepuem npu onpeoeieHul OmeemcmeeHHo-
CMu A8/I8eMmMcsi MAccosoe 3a00nesanue, 2pPaHuybl KOMopo2o CMoum Onpeoeiums.
KuaroueBbie c10Ba: pecTopaHbl SMIOHCKOM KyXHH, MaccoBoe 3a0olieBaHUe, aMIHUACTPATUBHAS OTBETCTBEH-
HOCTb, YTOJIOBHAS! OTBETCTBEHHOCTh, CAHUTAPHO-IIHIEMHUOJIOTHISCKUE TTpaBUiIa.

H CTOpHS CYLIM U pOJUIOB B PoCcCHMM HauMHa-  3TUM IPUILIM U YacThle OTPABJICHMS KUILIEYHOU
€TCsl C OTKPBITUS MEPBOTO SIIMIOHCKOTO pe-  MaJIOUKOW calbMOHEIoN. Becemy npuunHa — rpy-
ctopana «Cakypa» B Mockse B 1980 . B 10 Bpe-  Oble HapyIlleHHs] CAHUTAPHBIX HOPM TIPH ITEPEBO3-
Msl a3MarCKyl0 KYXHIO MODIM TIO3BOJIUTH ce0e Ke, XpaHCHWH W peajm3anuu mnpoayktoB. [Ipo-
TMIIG JTaJleKo He OemHble crou HaceneHus. Cero-  Onmema KuIedHOM MH(pEKIH — mpobieMa He ce-
JTHSI )K€ SITTOHCKUE PECTOPaHBI €CTh BO BCEX KPYIl-  TOMHAIIHEro AHA. Bo wu30exaHwe mpobiemM co
HBIX U MEJIKMX ToposiaX cTpaHbl. OTHAKO BMECTE € 37I0POBBEM, B SIMIOHCKUX PECTOpaHax HEOOXOAMMO
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