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mproving the forms and methods of pre-trial

investigation will force foreign criminal prose-
cution agencies to pay attention to the practice of
criminal procedure, which they believe is useful
for improving the quality of criminal investiga-
tions. In particular, this applies to coercive
measures of criminal procedure, which are subject
to unconditional reform, based on the require-
ments of the Constitution of the Republic of Ka-
zakhstan, which legally affects the current level of
development of our society and state.

The study of criminal procedural coercive
measures has a long tradition in domestic juris-
prudence. In this area N.Akhpanov, I. Gutkin,
A. Guliaev, Y. Livshitsa The work of domestic
and foreign procedural scholars, such as and
others, is relevant.

Coercion in criminal proceedings is one of
the types of state coercion. This method of legal
regulation, ensuring the detection, investigation
and prosecution of crimes, now requires a de-
tailed development of new, non-traditional prin-
ciples, involving law enforcement practice, as
well as past experience of developed foreign
countries.

At the same time, based on the requirements
of international law, the institution of criminal
procedural coercive measures should be recon-
sidered in such a way that the mechanism of its

application prevents human rights violations and
at the same time ensures the inevitability of
punishment.

The Constitution of the Republic of Kazakh-
stan creates a legal framework for the develop-
ment of the institute of procedural coercive
measures (Articles 13, 14, 16) [1].

From the current procedure of application of
coercive procedural measures provided by the
Constitution, the institute of judicial review of
the legality and validity of extensions of pre-
trial detention and custody at the pre-trial stage
has been active since 1998. In the course of the
work of this institute, a number of issues have
arisen that require careful study.

Consideration of the optimal combination of
state coercion with other, moral methods of le-
gal regulation is even more relevant today.

The possibility of using the power of state
power to achieve the goals of justice is one of
the foundations of criminal proceedings. A law
of criminal procedure that is not enforced would
be completely ineffective and incapable of en-
forcement. In the development of the law of
criminal procedure, the desire of any govern-
ment (representative, executive or judicial) to
minimize the scope of coercion can lead to seri-
ous social consequences. Thus, the removal of
coercion from criminal proceedings is not nec-
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essary, but the creation of a socially justified
and optimal system of coercive measures.

In our opinion, the current criminal proce-
dure law should include provisions on proce-
dural coercion, which represent a modern and
reliable system of legal provisions, based on the
provisions of the Constitution.

The Code of Criminal Procedure regulates
the legality and validity of custody or the exten-
sion of custody, which is an active legal institu-
tion that contributes to the strengthening of the
rule of law in the pre-trial investigation phase.

Investigators shall send the materials of the
criminal case on the complaint to the court with-
in the established period. Upon consideration of
these materials, the court shall issue a resolution
taking into account all the circumstances of the
case, the gravity of the charges and the identity
of the complainant, which prevents unjustified
release from custody.

However, these measures are not enough, in
our opinion, the revision of these norms is an
important task of criminal procedural science in
this area, where there is an opportunity to effec-
tively address this issue [4, p. 37-39].

The application of coercive procedural
measures that infringe on the constitutional rights
of the individual should be carried out only by the
decision of the judiciary, which allows the investi-
gator to expedite the application of coercive pro-
cedural measures, including bail, search and oth-
ers. In this case, it is necessary to provide for pub-
lic judicial control over the investigator's applica-
tion of coercive procedural measures that violate
the constitutional rights of the individual.

By entrusting the court with resolving issues
related to the application of coercive procedural
measures at the stage of preliminary investiga-
tion, it should be limited to the constitutional
framework, without imposing on the court the
non-specific tasks of mass control over the in-
vestigation and inquiry carried out by the prose-
cutor's office. According to the court's decision:
as a measure of restraint, a search of a house,
custody of correspondence in a post and tele-
graph office, hearing of negotiations, examina-
tion or placement in a psychiatric institution for
the purpose of medical coercive measures
should be carried out.

The same procedure as for other measures of

procedural custody must be observed: by order
of the investigator, if necessary with the sanc-
tion of the investigating judge.

It is necessary to consider a simplified proce-
dure for the court's decision to impose a meas-
ure of restraint. The investigator should be able
to appeal this decision directly to the judge
without resorting to the prosecutor's office, as
many instances create bureaucracy and divide
the responsibility for the decision among several
officials, which is fundamentally contrary to the
principles of preliminary investigation.

In our opinion, it is appropriate for a judge to
consider the issue of pre-trial detention of the
accused in a closed court session within 24
hours from the moment the investigator submits
the decision on custody and relevant materials
to the court.

If a person is detained as a suspect, the mate-
rials must be submitted to the court before the
end of the detention period to resolve the issue
of detaining the person in custody, and then the
person must wait for the judge's decision. The
decision on the application of these coercive
measures may be considered by the judge indi-
vidually within 24 hours from the date of receipt
of the materials. According to the investigator's
decision, it is necessary to provide for the possi-
bility of conducting a search and expeditious
hearing of the negotiations, with subsequent no-
tification to the court.

Criminal-procedural coercion is not uniform
in its composition and methods of influencing
legal relations. At present, it is generally recog-
nized that coercive measures of criminal proce-
dure are only one form of coercive legal influ-
ence on the participants in criminal proceedings.
The peculiarity of coercive procedural measures
is that the basis for their application, as a rule, is
not a procedural violation by the participant in
the proceedings, but the need to address the
tasks of preliminary investigation using these
measures [2, p. 285].

There is no doubt that each investigative ac-
tion is enforced, but the degree of coercion in
conducting different investigative actions is not
the same. Therefore, in the theory of criminal
procedure it is very appropriate to distinguish a
special group of investigative actions — proce-
dural coercive measures, which are qualitatively
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different from others by a special coercive
force. In carrying out these investigative ac-
tions, coercion guarantees that they will achieve
their intended purpose. In our opinion, the main
criterion that allows to classify this or that in-
vestigative action as a measure of procedural
coercion is twofold:

1) the possibility of forced execution by legal
means;

2) the significance of the legal restrictions
that arise. A detailed study of the basis for the
application of procedural measures can be con-
cluded that coercion is a means of obtaining ev-
idence, and they themselves can be based on
information obtained from non-procedural
sources. The application of coercive procedural
measures in connection with the investigator's
assumptions about the existence of circumstanc-
es relevant to the case is legitimate, but these
assumptions must be based on solid evidence.

Exceptions are preventive measures applied
on the basis of the investigator's assumptions
about possible future events.

According to the CPC, measures of restraint
are preventive measures, and the basis for their
use is predictive. The need to make assumptions
about what might or may not happen, rather
than what actually exists, poses a significant
challenge when choosing a measure of restraint.

The problem is that the concept of Article
139 of the CPC contains a mixture of grounds
and purposes for the application of measures of
restraint. Undoubtedly, the purpose of this arti-
cle is to take preventive measures. However, it
is doubtful that such circumstances should be
presented as a basis for the application of pre-
ventive measures, as they require the investiga-
tor to make accurate assumptions based on facts
that have not yet occurred.

It would be appropriate to present these cir-
cumstances as the purpose of preventive
measures, and the basis for their application is
to develop and formulate them differently,
clearly indicating them so as not to create a
ground for violation of the law and different in-
terpretations of the rule of law.

Experience has shown that the structure of
the grounds for the application of a measure of
restraint, especially in relation to arrest, must
include evidence that exposes the accused for a

crime or allows a person to be suspected of hav-
ing committed a crime. Unjustified custody is
very common if the evidence of the accusation
or the validity of the suspicion is not taken into
account as an important factor in the arrest.

When the investigator applies for a warrant for
the custody of an accused or suspect, the prosecu-
tor shall first determine whether there is evidence
that the person has committed a crime. Often, the
prosecutor refuses to authorize custody because he
concludes that there is insufficient evidence to
prove involvement in the crime.

It is necessary to establish a formal relation-
ship between the severity of the charges against
the law and the measure of restraint chosen. The
severity of the charge must be determined by the
size of the sanction of the proposed criminal law.

Restricting the investigator and the court in
the choice of the measure of restraint, the law
prevents their arbitrariness and guarantees the
right to a fair measure of restraint in connection
with the actions of the accused. At the same
time, in this case, the basis for the application of
preventive measures will be clear, which will
lead to uniformity of the practical approach to
the application of preventive measures, which is
a guarantee of legitimacy. It also allows not on-
ly to register arrests and not to leave anywhere,
as now, but to actively carry out all preventive
measures [3, p. 46].

According to statistics, the number of com-
plaints filed with the court in accordance with
Article 104 of the CPC, as well as the number of
people released from custody as a result of the
investigation of these complaints is growing
every month. Currently, every fifth complaint of
a detainee is satisfied.

In order to quickly and expeditiously elimi-
nate violations restricting the freedom and invi-
olability of the individual, there is a reduced pe-
riod for consideration and preparation for con-
sideration of complaints against illegal, unjusti-
fied custody, extension of custody. If the com-
plaint is submitted to the court, the judge shall
demand the case from the criminal prosecution
body. The investigator, the person conducting
the inquiry shall be obliged to submit the case to
the court within 24 hours after receiving the re-
quest of the judge.

It is difficult to consider this situation in the
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short term: it is necessary to file a criminal case
in court. If the case is a group, multi-episode, it
will take a long time to prepare the materials.
There may be difficulties in bringing the materi-
als to court in another locality. In addition, the
shortened period of preparation of the materials
on the complaint disrupts the planned work on
criminal cases in the proceedings of this investi-
gator [5, p. 158].

In practice, the indefinite period of appeal or
extension of custody causes procedural and or-
ganizational difficulties. Within 7-10 days from
the date of notification of the accused, to set a
period for appealing for custody or extension of
custody:

first, the accused and his defense counsel are
given sufficient time to assess their situation and
file a complaint;

secondly, the pre-trial investigation would al-
low the court to quickly and expeditiously elim-
inate the violations committed by the investiga-
tive bodies;

thirdly, in the event that the court rejects the
complaint, it provides the investigator with con-
fidence in the correctness of his actions and the
stability of the chosen measure of restraint.

The motives and content of the complaints
filed with the court on the extension of the peri-
od of illegal, unjustified custody are different. In
most complaints, there are a number of reasons
why the complainant considers the application
of the measure of restraint to be illegal and un-
justified.

Complaints without instructions on the ille-
gality and unreasonableness of custody are, in
essence, petitions to change the measure of re-
straint, which can be resolved by a prosecutor,
investigator or inquiry officer in accordance
with Article 107 of the CPC. However, at pre-
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