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UCTOPUS PA3BUTHUSI UHCTUTYTA 3APAHEE OLIEHEHHBIX
YBBITKOB B I'PAYKJIAHCKOM MPABE POCCUIICKOI ®EJEPALIMM
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B nanHO¥ cTaTthe aBTOp pacCcMaTpUBaE€T UCTOPUUECKOE PA3BUTHE MHCTHUTYTA 3a-
paHee OIIEHEHHBIX YOBITKOB B rpakaaHckoro npase P®. B crathe onuckiBatoTcs oc-
HOBHBIE 3IIOXU PA3BUTHS I'OCYAAPCTBA, B TOM YUCJIE KAPAUHAIBHBIE U3MEHEHUS I'OCY-
JAPCTBEHHOT'O CTPOS HAIlIeH CTPaHbl M KaK JaHHbIE 0OCTOSITEIHCTBA BIUSIIN U MPO0JI-
KAIOT BJIMSTH HAa Pa3BUTHUE TAHHOTO ()EHOMEHA U Ha TPaXJaHCKOE MPABO B IIEJIOM.
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In this article, the author examines the historical development of the institution of
pre-assessed damages in the civil law of the Russian Federation. The article describes
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system of our country and how these circumstances influenced and continue to influ-

ence the development of this phenomenon and civil law in general.
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[Ipu paccmoTpeHuu J1r060ro MpaBoBOoro GeHOMEeHa, KaK U MpU MPUHIATHH JTH000T0
COIMATILHO 3HAYMMOTI0 PEIIEHUS HE0OX0IMMO 00paIaThCs K UCTOPUU, 1a0bl HE JI0ITY-
CTUTb OBTOPEHUS OLIMOOK, KOTOPbIE MOTYT IOBJIEUb 32 COOOM MacCy HETATUBHBIX I1O-
CIEACTBUH, KaK B BOIPOCAX MPABONPUMEHEHHUS, TAK COLIMATIBHON MOJIUTHUKHU B LIEJIOM.
B cBsi3u ¢ uem xouet BcrioMHuTh ciioBa H.M. Kapam3una, kotopeiid nucan: «Mctopus
B HEKOTOPOM CMBICIIE €CTh CBSIICHHAs KHUTa HApOJOoB... [IpaBurenn, 3akoHonarenu
JNEUCTBYIOT MO yKa3aHusiM VICTOpUU M CMOTPSAT Ha €€ JINCThI, KAK MOPEIIaBATENIN HA
yepTexu mopeit...» [1, c. 9].

[TosToMy mpu pacCMOTPEHUU UHCTUTYTA 3apaHee OLEHEHHBIX YOBITKOB U HEOO-
XOJIUMOCTH €T0 MPUMEHEHHUSI B TPAXJAHCKUX MPABOOTHOIIEHUAX, CYUTAEM HEOOXO U~
MBIM PaCCMOTPETh UCTOPUIO BOBHUKHOBEHUS U Pa3BUTHS JAaHHOTO (JeHOMEHA B TpaxkK-
JAHCKOM IIPaBe, a TAKXKE COMYTCTBYIOLIME €r0 U3MEHEHUS O] ACHCTBYIOIINE MOJIH-
TUKO-3KOHOMUYECKHE TOJIOKEHHUS 00IIECTBA.

HcToputo pa3zBuTHs JAHHOTO HHCTUTYTA MOXKHO YETKO Pa3AeIUTh HA TPU BPEMEH-
HBIX 3Tarna pa3BUTHUs HAILIETO rocyJapcTBa: nepuona Poccuiickuit nMmnepun (10peBo-
monmonHsit), nepuog CCCP (coBetckuil) u nepuoja coBpemeHHoi Poccuu (moctco-
BETCKHIA).

HauneMm no nmopsiaky. Pa3Buthe rpaxxJ1anckoe MpaBo B MEPUOJ JOPEBOTIOIUOH-
Hol Poccuu. UHCTUTYT 3apaHee OlleHEHHBIX YOBITKOB aKTUBHO U3Y4aJICsi HUMIEPCKUMU
UHUBUJIMCTAMHU, HAUMHAS YK€ B JAEBITHAJLIATOM BEKE, BO BPEMs PAa3BUTHs MEKIyHA-
POAHOM TOPTOBIIH, TPOMBIIIJIEHHOTO OAbeMa U HHAycTpuanusaunu. Hanpumep, I'.@.
[IlepemeHeBuY B CBOUX HAYUYHBIX TPYJIaX ONMUCHIBAJ, YTO HEYCTOMKA, IO CBOEH ITPABO-
BOW MPUPOJIE, MOXKET HE TOJIBKO CIOABUTHYTH 00SI3aHHOE JIUIO0 K UCIOJIHEHUIO MPU-
HSATOTO Ha ce0s 00s13aTeIbCTBA, HO M 3a0J1arOBpeMEHHO 3a(pUKCUPOBATH pa3Mep Mpe-
roJjiaraeMoro yiiep0a, BbI3BAaHHOTO €r0 HEUCTIOJHEHHEM, B OCOOCHHOCTH, KOT/la €ro
NIOKAa3bIBaHUE KpalHe 3aTpyIHEHO. MHaue roBops, HEYyCTOMKAa pacCMAaTPUBAIACH KaK
3apaHee OLICHEHHBIN MHTEPEC B IOTOBOPHBIX oOs3aTenbcTBax. [lo3aHee nanHas KOH-
uenius Obuta 3akperieHa B [Ipoekte ['paxknanckoro ynoxenus Poccuiickoit umnepuu

1905 r. [2].
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A.X.T'oIbMCTEH B CBOMX HAayYHBIX TPYJIaxX MMHUCAJ, YTO IO AYXY HAIIEro 3aKOHO-
JaTeNIbCTBA, HEYCTOWKA €CTh IIPEK/IE BCETO IEHEKHBIN Tpad 3a HEUCIIPABHOCTH, a HE
CyMMa, Moramiaroniasi BO3MOXHbIE YOBITKM OT HEMCIOJHEHHUs 00s3arenbcTBay [3, C.
198]. Ucxona u3 aHaIM3a OPUANYECKON JTUTEPATYPBl TOTO BPEMEHH IEHUCTBUTEIBHO
MOXHO MPUUTH ClIeNIaTh BHIBOJI, YTO OCOOCHHOCThIO HEYCTOWKHM OB ee mTpadHOil xa-
pakrep.

Onnaxko, U3-3a pa3BUTHUS NOTPEOHOCTEN IPpaKJaHCKOr0 000pOTa CYIECTBOBAJA U
nHas no3unus. Tak B cBoux HayuHbIX Tpyaax JI.C. Tanb yka3pIiBaa 4TO UCHIOJIb30BaHHUE
HEYCTOMKH TOJIBKO C LENbI0 3aITyTUBAHUS JTOJDKHUKOB SIBIISIETCS MIEPEKUTKOM U MPHU-
CYILIE 3aKOHO/IATENbCTBY OOJIbILIEH YaCTH OCYIapCTB CEMHA/ILIATOTO BEKA, a B PEAIHIX
’KU3HU TOI'O BPEMEHHM HEYCTOMKY CIIE€yeT pacCMaTpuBaTh Kak HUYTO MHOE, KaK 3apa-
HEE ONPEACIICHHBIA HHTEPEC B MOJIB3Y KpeauTopa [4, c. 259].

[ToaBons UTOT pacCMOTPEHUsI MHCTUTYTA 3apaHee OLEHEHHBIX YOBITKOB JOPEBO-
JTOUUOHHON Poccuu, MOXKHO chenarh Ciaeayrollue BbIBOAbI. Bo-nepBbIX, IUBUIU-
CTaMH TOTO BPEMEHHM Obliia MPU3HAaHA IBOWCTBEHHAs IPUPOJA HEYCTOMKHU, CBSI3aHHAS
C HECOBEpUIEHCTBOM IPUEMOB 3aMMCTBOBAHHUSI HOPM 3apyOeKHOro MpaBa, a TAKXKeE B
CBSI3H C Pa3BUTUEM IPaKIaHCKOr0 000poTa. BO-BTOPBIX, IPUHSAB KPUTUKY MOJIOKEHUN
JNEHCTBYIOLIErO 3aKOHOJATENbCTBA KACATENbHO IITPAa(QHON NPUPOABLI HEYCTOWKH, aB-
TOPBI MPOEKTa [ paskJaHCKOTrO YJI0KEHUS IPEAYCMOTPENIN B HEM €€ OLIEHOYHBIN Xapak-
Tep.

B coBerckuil mepuos pa3BUTHs TPaXAAHCKOTO 3aKOHOJATENbCTBA LUBHIIUCTEI
TaK)Ke TIIyOOKO paccMaTpUBaJId NPOOIEMATHKY YOBITKOB, & TAKXKE CIIOCOOBI UX KOM-
MEHCALMU, TOCKOJIbKY JTOCTHKEHHUE TUIAHOBO-I)KOHOMUYECKUX TOKa3aTee o 3aBep-
IIEHUIO KaXOW MATUIETKU SBJSUIOCH BAXKHEHIITUM TpeOOBaHUEM BHYTPEHHEU MOJu-
TUKHM TOoCyJapcTBa TOro BpeMeHH. CTOUT OTMETHTb, YTO B ONMCHIBAEMOM IMEPUOE
OBLIIO KpailHe HEraTUBHOE OTHOIIEHHE K CAaMOM BO3MOKHOCTH IIPEIBAPUTEIBLHOTO CO-
IJIaCOBaHUs YOBITKOB, IMOCKOJBKY IMPEAOCTABIECHNE HEKOETO 3KBHUBAJICEHTA IMOJIOXKU-
TEJIbHO HE CKa3bIBAJIOCh HA PEAJIbHOM BBINOJHEHUHU Iu1aHa. HeoOxonumo oOpaTUTh

BHHUMAHHUC, YTO KOHIICIIMA 3a4CTHOU HGYCTOI\/,IKI/I COBMCCTHO C IIPUHIOUIIOM PCAJIbHOIO
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UCIIOJHEHHUSI TOYHO COOTBETCTBOBAJIa SKOHOMUYECKOMY XapaKTepy Toro BpemeHu. Oi-
HaKo, HECMOTpPS Ha BCe 3TO ObLTa BbhIpaOOTaHa KOHIIENIMS HOPMATUBHBIX YOBITKOB,
HEYCTOMKa Hayaja pacCMaTpUBaThCs KaK HECHM)KAEMbIe YOBITKH, TEM CaMbIM JIEMOH-
CTPUPYS TApPAHTHUIO BO3MEIIIEHUSI YOBITKOB B ClIy4ae HEUCIIOJHEHUS! KaKUX-TH00 00s1-
3aTeNbCTB 00s13aHHOM cTopoHOM. Takke Obuta chopMUpoBaHa orpomMHas 6a3a METOIUK
CIOCOOCTBYIOIIUX OMpPEETCHUS BO3MOXKHBIX YOBITKOB M UX pa3MepoOB, KOTOpas 3Ha-
YUTEIBHO YNpoliaia Ipoueaypy ux 000CHOBaHUS U KOMIIEHCAIINH.

[Tocne pacmaga CCCP pa3ButHe rpaxIaHCKOTO 3aKOHOIATEILCTBA MOKHO BbIJIE-
JUTh HECKOJIBKO OCOOEHHOCTEN OTHOCUTEIHLHO MHCTUTYTA 3apaHee OIEHEHHBIX YOBIT-
koB. IlepBoe Ha 4TO XOTENOCH OBl OOpAaTUTh BHUMAaHUE TAK 3TO HA TO, YTO 3apaHee
OIICHEHHbIE YOBITKH PErIaMEHTUPOBAIUCH MOI3aKOHHBIMH HOPMAaTUBHO-ITPABOBBIMU
aKTamu, a UMEHHO ObUIa pa3paboTraHa BpeMmeHHass MeTOIMKA OMpeEeeHus pa3Mmepa
yiiep6a (yObITKOB) MPUUYMHEHHOTO HAPYIICHUSIMH XO35IMCTBEHHBIX JIOTOBOPOB [5, C.
198], onoOpenHnast ['ocynapcTBeHHOM KOMHCCHENH MO AKOHOMUYECKOU pedopme mpu
Cosere MunnctpoB CCCP, kotopasi, Kak CTOUT 3aMETHUTh, JEUCTBYET U J0 HACTOS-
1IEro BPEMEHU B 4acTh, koTopast He mpoTuBopednT [ 'K PD. Takxke kpome BpemeHHOM
METOJUMKH BO3MOKHOCTh KOMIIEHCAIIUU YOBITKOB B TBEPAOUN CyMMe ObLIO 3aKpEIieHO
B [lonokeHnu o mocTaBKax MpoIyKIMHU MPOU3BOACTBEHHO-TEXHUUECKOTO Ha3HAYCHUS
[6].

Crnenyroiiiee Ha YTO XOTENOCh Obl OOPAaTUTh BHUMAHUE, YTO 0053aTEIBHBIM YCIIO-
BHEM JIJI1 KOMIIEHCAIIUU YOBITKOB B (PMKCUPOBAHHON CyMME SIBJIIETCSI HAIMYME MPHU-
YUHHOMW CBSI3U MOCIEICTBUSAM HapyIICHHUsS] 0053aTENbCTB U XapaKTePOM BO3HUKIIHUX
yOBITKOB, @ B3bICKaHHE TBEPBIX YOBITKOB HE JIUIIATI0 KPEAUTOpA MpaBa B3bICKATh HE-
YCTOMKY B BU€E ITpadoB, IEHEN.

Onnako, HECMOTpPSL Ha BCE BBIIIECKa3aHHOE, IMIMPOKOTO NMPUMEHEHUS 3apaHee
OIICHEHHbIE YOBITKU HE MOJIYYUIIU MO MPUYUHE HU3KOTO YPOBHSI pa3BUTHSI TOBAPHO-

PBIHOYHBIX OTHOIIICHUH B CTpaHc.
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Hcxons u3 BBIIECKA3aHHOTO, MBI PUXOAUM K BBIBOJIY O TOM, YTO MHCTUTYT 3a-
paHee OIIEHEHHBIX YOBITKOB JIaBHO U3BECTEH POCCUMCKOMN IUBUIINCTUKE U HE OJIUH JIe-
CSATOK YUEHBIX OIMUCHIBAIOT BO3MOXKHOCTb, & TO U HEOOXOJAUMOCTh €T0 3aKOHOJATeb-
HOT'O 3aKPEIUIEHUS] U PUMEHECHUN B TPABONPUMEHHUTEIBHON MTPAKTUKE C LIEJBIO CTa-
OMIM3UPOBAHMS UMYIIECTBEHHBIX HHTEPECOB XO3MCTBYIOIIUX CyObEKTOB Ha pa3iny-

HBIX 9TallaX COIUAJIbHO-O3KOHOMHUYCCKOI'O pa3BUTHUA HAIIC CTPAaHEI.
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