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K BOMIPOCY NOHUMAHMS UHCTUTYTA 3APAHEE OLIEHEHHBIX
YBBITKOB B I'PAYKJIAHCKOM IMPABE POCCUICKOM ®EJEPALIUM
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B nanHoii cTaThe aBTOp paccMaTpUBAET HHCTUTYT 3apaHee OLICHEHHBIX YOBITKOB
B IrpakaaHCcKoM mpase P®D. JlaHHBIN MHCTUTYT 3HAKOM POCCUMCKUM YUYEHBIM HaYMHAS
¢ XIX Beka, OIHAKO JOJKHOIO BHUMAHUS M 3aKPEIUICHUs TakK U HE MoJydws. Yepes
npu3My QYHKIHI 1 TPU3HAKOB 3apaHee OLICHEHHBIX YOBITKOB, OMMCHIBAEMBIX B HAYyU-
HBIX TPYJlaX POCCHUUCKUU ITMBUIUCTOB aBTOpP (POPMYIUPYET OMpEAcIICHUE 3apaHee
OIICHEHHBIX YOBITKOB.
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Annotation. In this article, the author examines the institution of liquidated dam-
ages in the civil law of the Russian Federation. This institute has been familiar to Rus-
sian scientists since the XIX century, but it has not received due attention and consol-
idation. Through the prism of the functions and signs of pre-estimated losses described
in the scientific works of Russian civilists, the author formulates the definition liqui-
dated losses.
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Hecmotpst Ha OTCYTCTBHE B IPpaK/IaHCKOM 3aKOHOAATEIHCTBE HOPM PErJIaMEeHTH-
PYIOIIUX UHCTUTYT 3apaHee OLICHEHHBIX YOBITKOB, OH aKTUBHO U3Yy4aJCcs POCCUUCKUM
[UBWINCTAMHU, HAUUHAS YK€ B JIEBATHAJIIATOM BEKE, BO BPEMs Pa3BUTHS MEXKyHa-
POJHOM TOPTOBJIM, MPOMBIIIEHHOTO OAbeMa U UHAYyCTpuanu3anuu Poccuiickoit uM-
(5015058

B nopesomonnonnoit Poccum I'.®. IllepemeneBnd B CBOMX HAYYHBIX TPyZax
ONMUCHIBAJ, UYTO HEYCTOMKA, ITO CBOEH MPABOBOM MPUPOJIE, MOKET HE TOJIBKO CITOJBUT-
HYTb 00S13aHHOE JIMIIO K UCITOJIHEHHIO IPUHATOTO Ha ce0s1 00513aTeNbCTBA, HO U 3apaHee
3aUKCUPOBaATh pa3Mep yuiepoa, BBI3BAHHOTO €r0 HEUCHOJHEHHEM, OCOOCHHO KOrja
JIOKa3bIBaHUE TAKOTO yliepOa KpaitHe 3aTpyaHEHO.

B coBertckuii nepuoa HUBUIUCTHI TAKXKE MTyOOKO paccMaTpUBaId TPOOJIEMATUKY
YOBITKOB, a TaKXe CIIOCOOBI X KOMIIEHCAIINH, TOCKOJIBKY JOCTUXKEHUE TJIaHOBO-3KO-
HOMUYECKHUX MTOKa3aTeNel Mo 3aBEPIICHUI0 KK 10U NATUIIETKH SBJISUIOCH BAXKHEUIIINM
TpeOOBaHUEM BHYTPEHHEU MOJIUTUKHU TOCyJapcTBa TOrO BpeMeHU. B yka3zaHHBIN Tie-
pPUOJ UCTOPUYECKOTO PA3BUTHS HAIIETO TOCYAAapCTBa HaJl TaHHBIM BOIPOCOM pado-
Tau Takue aBTophl Kak A.B. Benenukrtos, C.1. ®unenes, S.A. Jlonae u mp.

[TocTcoBeTckuii mepuoa, ObLT O3HAMEHOBAH MEPEX0J0M K Oyp>Kya3HOM HKOHO-
MUKE, KOTOPBIH JIOTUYHO CTABHJI BOMPOC O MPUHITUU Tpaguluidi Oyp Kya3HOro Mpasa,
a UMEHHO O TMOJHOIIEHHOM 3aKpEIJIEHUHA BO3MOXXHOCTH B3bICKaHUS 3apaHee OlICHEH-
HBIX YOBITKOB. YKa3aHHBIN MEPHUOJT pa3BUTHUS IPAKIAHCKOTO MpaBa ObLJT 03HAMEHOBAH
npuHATHEM BpeMeHHOM MeTOIMKU ompeieseHns pa3Mepa yiiepoa (yObITKOB), MPpUYHU-
HEHHOT'O HAPYIICHUSIMU XO3IUCTBEHHBIX JIOTOBOPOB.

Onucanue UCTOPUU Pa3BUTHUSI UHCTUTYTA 3apaHee OLIEHEHHBIX YOBITKOB B poOcC-
CUHCKOM TPaKJIAHCKOM IpaBe MUMEET OOJIbIIOe JOKTPUHAIBHOE 3HAUEHUE ISl Jajib-
HEeWIlIero MOHUMAaHUS Pa3BUTHUS JAHHOTO MHCTUTYTA U 3aCTyKUBAET OTJEIbHON CTaThU
Ha JJaHHYIO TeMY, IO3TOMY OCTaHABIMBAThHCS HA HEW B JaHHOU CTaThe Mbl HE OyIeM U
nepenieM K COBPEMEHHOMY 3Tally Pa3BUTHSL.

[IpobGiiemaTuka Bo3MelIEeHUs] YOBITKOB MO TPAAUIIMU 3aHUMAET OJIHO U3 TJIaBEeH-
CTBYIOIIIMX MECT OT€YECTBEHHOTO IPa)JaHCKOTrOo MpaBa. ToJbKO 3a MOCIEAHUE TPUI-

oaTb JICT OBIJI0 HAITMCAHO mopsaAaAKa BOCCMHAAATH AUCCECPTALMOHHBIX HCCHCI[OBaHHﬁ,
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OJIHAKO MpoOreMaThKa KOMIIEHCAIlMM MMEHHO 3apaHee OILEHEHHBIX YOBITKOB KOC-
BEHHO 3aTparuBajiach TOJIbKO nape nu3 Hux. OgHako B 2017 rony A.B. CaTunxuHbIM
Oblila HamKcaHa KaHAUAATCKas AUCCEPTaIUs Ha TeMy «3apaHee OllCHEHHbIE YOBITKU B
POCCUNCKOM rpakIaHCKOM TpaBe» [1], Ha ocHoBaHuM, KoTopoit B 2020 roay Oblia BbI-
MyIIeHa OJJHOMMEHHAasi MOHOTpadusi, paCKpbIBaroIIasi HCTOPUIO PA3BUTHSI JAHHOTO UH-
CTUTYyTa U €T0 CPaBHUTEIHLHO-IIPABOBOM aHAJIN3 CO CTPaHAMU KOHTUHEHTAJILHOTO U 00-
1Iero mpasa.

B cBo ouepenr B TaHHOM CTAThE IMOMBITAEMCA PACCMOTPETH MOHSATHE 3apaHEE
OIICHEHHBIX YOBITKOB Ye€pe3 MpHU3My €ro MPU3HAKOB U (DYHKIIMI, OCHOBBIBAsICh Ha
ONBITE U HAYYHBIX TPYAAX POCCUNCKUX IUBUIIMCTOB.

[lepBbIM paccMOTPUM TaKOW MPHU3HAK KAK 3apaHee OLICHEHHBIE YOBITKH — 3TO
CyMMa JICHEKHBIX CPEJICTB WM MOPAIOK UX pacdeTa. Y Ka3aHHbIM MPU3HAK HEMOCPE-
CTBEHHO CBSI3aH C IOPUJIUYECKUM OIpeJeIeHUEeM YOBITKOB M HMX COOTHOIIEHHEM
yiiep06a ¢ 3KOHOMUYECKOU CTOPOHBI. BOJNBIIMHCTBO OT€UECTBEHHBIX IUBUIUCTOB MPHU-
NEepAKUBAKOTCA o3uuu onucanHou JI.A. JIyHIIeM, KOTOpbIY B CBOMX HAYYHBIX TPYAaX
omucal: «BO3MEIIEHUE YOBITKOB MPEJICTABISIOT CO00M yIIaTy SKBUBAJIEHTA, a CaMU
YOBITKH SIBJISIFOTCS JICHE)KHOM OLIEHKOW MPUYMHEHHOTO yiiepoa». [2, ¢. 365]. Ognako
4acTh aBTOPOB COBETCKOI0 MEPUOAa HETaTUBHO OTHOCHIIMCH K MPEIBAPUTEIBHOMY HC-
YUCJICHUIO YOBITKOB U CUUTAJIA ATO MPaBoBoi pukuueit. [JlanHON mo3ULMK NPUIEPKU-
Basics 1 B.K. Paiixep, KOTOPBIil B CBOMX HAYUHBIX TPYAAX OMUCHIBAIL: IIPEABAPUTEIIb-
Has OlLIEHKa OyAyIuX yOBITKOB — 3TO YKCTEHIIast GUKIUS, TaK KaKk ObIBAET 3aTPyHU-
TEJbHBIM ONPEACIIUTh pa3Mep YOBITKOB MOCJE HAPYILIEHHS I0TOBOPA U MPAKTHUYECKU
HEBO3MO>KHO HA MOMEHT €r0 3aKJIF0UEHUs» [3, c. 74]. B HacTOsAIKUM HENb3s pa3aeanuTh
MHEHHE aBTOPA, MOCKOJIbKY JTaHHAS MO3UIIUSI UMEJIa MECTO OBITh B COBETCKHI MEPUO/I,
B YCJIOBHUAX aIMUHUCTPATUBHO-IIJIAHOBOM SKOHOMHUKHU, T/I€ BO3MEIIIEHUE YOBITKOB HU-
KaK HE CIIOCOOCTBOBAJIO BHITIOTHEHUIO TJIABHOM 3a]]Ja4i TOTO BPEMEHU — BBITIOJTHEHUIO
maHa. B 1aHHBI MOMEHT pa3BUTHUSI HAIIIETO TOCYJapCTBA XO3AUCTBYIOLINE CYyOBEKThI
YK€ Ha MOMEHT 3aKJIFOUYEHHIO IOTOBOPHBIX OTHOUIEHHW B COCTOSIHUM MPEIBUAETH U

OLICHUTD Y6BITKI/I, KOTOPBLIC MOT'YT ABHUTLCS B 6YI[YI]_ICM, B CBsA3M C HCBBIIIOJTHCHHCM
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TOr0 WJIM MHOTO 00s513aTeNIbCTBA, U MPOTHO3UPOBATh KaK JaHHBIN (DAKT MOBIUSIET Ha
OCYULIECTBJIEHUE OU3HEC-TIPOLIECCOB B OYIyIIIEM.

Crenyromuii paccMaTpuBaeMblil TPU3HAK — OLIEHKA NPEANOIaraéMbIX IpH 3a-
KJIFOYEHUU J0roBopa yOBITKOB. CyMMa yOBITKOB WJIHM MOPSIOK UX UCUUCIICHUS SIBIISI-
€TCS PEe3yJIbTaTOM PAa3yMHOW OLEHKH HETaTUBHBIX IMOCIEICTBUN B CIy4ae KOHKPET-
HOT'0 HAPYILICHUS OJHOTO U3 JOTOBOPHBIX ycinoBuil. [Ipu 3TOM pa3symMHOCTH Moapasy-
MEBaEeT CyMMa 3apaHee OLIEHEHHBIX YOBITKOB OyJIeT MPONOpIMOHANIbHA TTPeAnoiarae-
MoMy yiepOy [5].

OcHoBoIONAraromUM MPU3HAKOM 3apaHee OILCHEHHBIX YOBITKOB SIBJISIETCS TO
MPETyCMOTPEHBI JIM OHU COTJIAIEHHEM CTOPOH WJIM HET, MOCKOJIBKY B CITy4yae He 3a-
KpPEIUICHHS YCJIOBUSL O UX MPUMEHEHUU CTOPOHBI HE MOTYT MPUMEHSTh UX B Cllydyae
HapylIeHUs! JOTOBOPHBIX 0013aTE€NIbCTB U MPUJIETCSI BOCTIOJIB30BATHCS MPETYyCMOTPEH-
HBIMU JIEUCTBYIONIUM 3aKOHOJATEILCTBOM MEXaHU3MaMU KOMIIEHCAIIUH YOBITKOB.

Crout oOpaTuTh 0c000€ BHUMAHHME YTO 3apaHee OLICHEHHbIE YOBITKM KakK Ipa-
BUJIO, YCTAHABIIMBAIOTCS B CIydasiX, KOT/Ia pa3Mep 3TUX CaMbIX YOBITKOB 3aTpyJHU-
TEJbHO WJIM BOBCE HEBO3MOXHO OINPEJEIUTh JaXKe MOCJIE HApYIIEHUs 00513aTelIbCTBA
[4, c. 64]. UnbIMu clioBaMu, MPpU ONPEETICHUN JaHHOTO BUA YOBITKOB, MHTEPECHI CTO-
POH COCPEOTOUYECHBI €CJIM HE Ha MOJHOM YCTPAHEHUH, TO XOTs Obl HA 3HAYUTEIHLHOM
YMEHbIIIEHUU Oy IyIIeil HEONPEIeTIEHHOCTH B OTHOIIIEHUU HE TOIIAI0IIUXCSI TOUHOMY
pacyeTsl yOBITKOB.

3apaHee OLIEHEHHBbIE YOBITKM CIYKAT L€ BOCCTAHOBJICHHS UMYIIIECTBEHHOTO
MOJIOKEHUSI KPEIUTOPA U YUYETy PUCKOB HApYILIECHUS AOToBopa. B Hacrosiee Bpems,
MO-HAIlIEMy MHEHHIO, UX POJIb CBOAUTCA K YIPOIIEHUIO MPOLEAYPhl JOKAa3bIBAHUS U
KOMIIEHCAIIUH YOBITKOB, KOTOPBIE HE MOJIJIAI0TCSI TOUHOMY pacyeTy Jla)ke Mocie Hapy-
HICHHS JOTOBOPHBIX YCIOBHUM, a TAKXKE CIYXaT INIAHUPOBAHUIO XO3SIMCTBEHHOU JEs-
TENBHOCTHU NMPEANPUHUMATENEH U UX YUETy PUCKOB HEUCIIOJIHEHUS 00513aTENIbCTB.

[TockonbKy 3apaHee OIEHEHHbIE YOBITKH SIBJISIIOTCSI MEPOM JIOTOBOPHOW OTBET-
CTBEHHOCTH OCHOBAaHHEM MX BO3MEIICHUS SBISETCS HEHAIEKAIIEE UCIIOTHEHUE 10-
rOBOpPa WM HEUCTIOJHEHHE KOHKPETHOTO €T0 YCJIOBUS, a TAaK:Ke€ TOYHOCTh €ro (hopmy-

TpoBOK. [IOCKOJIBKY, COTIIACHO NEHWCTBYIOLIEMY I'PakKAaHCKOMY 3aKOHOJATEIbCTBY,
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CYJZIbI UCXOJIAT W3 OyKBAJILHOTO TOJIKOBAHUS JIOTOBOPA, TOYHOCTH (POPMYIHPOBOK OY-
JIET UTPATh CYMIECTBEHHYIO POJIb B MIPUHSATHUU CYJIOM PEIICHHs O B3BICKAHUU 3apaHee
OIICHCHHBIX YOBITKOB WJIM K€ OyJIeM MPUHATO PEIICHHE O WX MEepPeKBaTU(HUKAIIIN B
mrpad.

OCHOBBIBAsICh Ha OMHCAHHBIX BHIMIC (DYHKIMA U MPU3HAKAX WHCTUTYTA, MOYKHO
copMyIMpoOBaTh CIEAYIOLIEE OMpeIeIeHIE 3apaHee OICHEHHBIX YOBITKOB. 3apaHee
OIICHCHHBIC YOBITKH — JACHEKHASI CyMMa WJIH 3a(UKCUPOBAHHBIN TIOPSIOK €€ OTpee-
JICHUS COTJIACOBAHHBIMHU CTOPOHAMH, SIBIISIIOITUMUCS CYObEKTaMU TIPEANPUHAMATEITh-
CKOH JIeITeTbHOCTH, IO CPEJICTBAM 3aKJIFOUCHHSI TOTOBOPA, KOTOPAs MIPEACTABIISIET CO-
00l pa3yMHYIO OIICHKU MPEABUANMBIX CTOPOHAMHU YOBITKOB, KOTOPYIO CTOPOHA JIOITY-
CTHUBIIIAs] HAPYIIICHUE YCIOBUH TOTOBOPA, MOJTHOCTHIO WIIH B YaCTH, 00513aHA yIUIATUTD
JPYTOi CTOPOHE, C TEJIbI0 BOCCTAHOBJICHUS €TI0 HMYIIIECTBEHHOTO TOJI0KEHHUSI 10 CO-

CTOsHHNH, B KOTOPOM Ta OBl HaxXoJWj1acChb IIPpHU HAAJICKANINM UCIIOJTHCHHUHU 0053aTeIILCTB.
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