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IOPUINYECKASA XAPAKTEPUCTUKA TAMOKEHHbBIX
IHPOLEYP B 3AKOHOJIATEJIbCTBE P®

B Teopum mnpaBa, BOIPOC O COOTHOIIEHUH HOPHIMYECKOTO Ipoliecca M
IOPUIMYECKON TpoUeaypbl cuuTaeTcs HeogHo3HauHbIM. [losTomy cremyer

OTMETHUTH TPH KJITIOUEBBIC TTO3UIIMH I10 JaHHOMY Borpocy. [lepBas mo3umnust coboi

dbopMuUpyeT HIMPOKUN B3TJISAJ Ha IOPUIAUYECKUN MPOLECC, COTJIaCHO KOTOPOMY

npouecc M Ipolenypa OTOXKIECTBIAETCS, a B CBOK O4YepeAb MPOLECC
MpEJCTaBIsAeT COOOM MPaBONPUMEHEHHUE B Pa3IMYHBIX acleKTaX, a UMEHHO B
IOPUCIUKIIMOHHOM U MO3UTUBHOM, MOCEI0BATEISIMH JAHHOW MO3UIIMU SIBIISIOTCS
AUN. Kum, B.O. Jlyuunn. CormacHo BTOpOH MO3UIIUHU, €€ MOXKHO CUUTAThH
yJIBTPALIUPOKON, TO €CTh COIJIACHO €i, MOHMMAaHKEe IOPUANYECKOro Mpoliecca, Npu

KOTOPOM IOpUJIMYECKUE MPOLETYPbl U IOPUINYECKUIN MPOLECC HE CIAEAYET CUUTATh
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TOKJICCTBEHHBIMHU SIBJICHUSIMH, @ HEOOXOJIMMO KaK COOTHOIICHHE YaCTH, TO €CTh
OpoUeaAypsl M LEJIOro, a MMEHHO Ipoliece, nociuenoBaTensiMu sisercs .M.
Aszumu. U Tperbs mno3uuMs, SBISAETCA IOJHOW IMPOTHUBOMOJIOKHOCTBIO JIBYM
BBIIIEYKa3aHHBIM, CBS3aHHA C PACIIMPUTEIbHBIM IMOHMUMAHHUEM FOPHINYECKON
OpoUEAYpbl U COOTBETCTBEHHO C  Y3KMM-  IOPUJIWYECKUM  IPOLIECCOM,
nocnenosarensamu sBistotTces B.H. [Iporacos u [I.H. baxpax. 3nech, ropuandeckuii
IIPOLIECC PACCMATPUBAETCS KaK OJHA M3 Pa3HOBUIHOCTEW IMPABOBBIX Nporenyp. B
CBOIO  odepenp, IIporacoB  pasmenser  OpPUIAMYECKHE  NPOUEAYpPbl U
[IpaBOpEATU3YIOIINE, a TaKK€ MPAaBOTBOPUYECKHUE, MPU STOM UM IOPUANYECKUI
IIPOLIECC OTHOCUTCS K KaTETOPUM MPOLEAYyp IpaBopean3yromux. CoriacHo 3ToMmy
NOAXOAY, MpoLenypa M IOPUAUYECKUH TMpolecC B IPABOBOM MEXaHU3ME
paccMaTpUBarOTCS B KAYECTBE IPABOOTHOLICHHUS.

CormacHo cr. 2 TamoxeHHOro Kojekca EBpazHiiCKOrO 3KOHOMHYECKOTO
CO03a, TAMOXKEHHAsI IPOLIEypa 3TO COBOKYITHOCTb HOPM, KOTOPBIE ONPEAEIAIOTCS
JUISL LEJNEe TaMOYKEHHOI'O PEryJMPOBAHMS YCIOBUS M MOPSAOK HCIIOJIB30BAaHUS
TOBAPOB Ha TaMOXEHHOU Teppuropun Coroza mim 3a ee npenenamu. CoryiacHo
TOMY ONpPENENICHUIO, CYTh TaMOXEHHON MpPOLEIypbl BBIPAXKAETCS MOCPEIACTBOM
COBOKYIHOCTH HOPM, MPABWJI IOBEJAEHUS, YTO OTIMYAECTCS OT TPATULMOHHBIX
B3[JISII0B HA MPOILENypy KaK Ha CUCTEMY IOCJIEN0BATENbHO CMEHSIOUIMX APYT
Jpyra akTOB IOBEJIECHHMs, KOTOPBIE B CBOIK OYEpEb HAIPABIEHbl HA JOCTH)KCHHE
HEKOTOPOT'0 COLMAIIBHOTO PE3YNIbTATA.

Urto kacaeTcs NOHMMAHUS TaMOXEHHBIX MPOUEAYp, 3HECh Hay4HbIE

KOHIICTIIIUA Takke He oTmmyatTcs oaHooOpasueM. Tak, [.d. Cypkuuun

npeajiaraeT paccMaTpUBaTh TAaMOXKEHHYIO MPOLENYpY, Kak W IOPUANYECKUUN
polecc, Kak B IIMPOKOM, TaKk M Y3KOM cMbiciax. [Ipm 3ToM TamoxeHHas

npoucaypa B HIMPOKOM CMBICIIC TMOHUMACTCA KaK HOPMATHUBHO YCTAHOBJICHHAA
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CUCTEMA, KOTOpas B IMEPBYIO OYEpPEIb OPUECHTHUPOBAHA Ha JOCTHUXCHHUE
KOHKPETHOTO  MPaBOBOIO  PE3yJibTaTa, COCTOSAIIAS W3  IOCIEI0BATEIIBHO
CMEHSIFOLIUX JIPYT ApPYyra TaMOKEHHBIX OINEpAIMi, BHYTPEHHE CTPYKTYpPUPOBAaHHAS
MPAaBOBBIMH  OTHOILICHUSAMH, HWEPAPXUYECKH TOCTPOCHHASI W JIUHAMHYECKHU
pa3BUBAIOIIASCS, TIOCPEJACTBOM KOTOPOM CYOBEKThl BHEHNIHEAKOHOMHYECKOU
JEATEIIbBHOCTH PEaIn3yl0T CBOM IpaBa M OOSI3aHHOCTH B TaMOXXEHHOU cdepe.
TamokeHHas mpoueaypa B y3KOM CMBICIIE IIOHUMAETCS KaK COBOKYITHOCTb HOPM,
OTIPEIEIISIIONINX JUIsl TaMOXXEHHBIX IIeJie TpeOOBaHHMS M YCIIOBUS BIIAJICHUS,
MOJB30BAHUS M  PACHOPSDKEHUS] TOBapaMd Ha TaMOXEHHOM TEpPUTOPUH
TaMO0KEHHOI0 COr03a WJIU 32 €€ MPEIEIIaMU .

I'.B. MaTBUEHKO B CBOIO OYEPEIb BBIACISIET JBA OCHOBHBIX HANPABJICHUS B
TEPMHUHOJIOTMYECKOM IIOHMMAaHUM TaMOXEHHOM mpouenypbl. Tak ¢ OZHOM
CTOPOHBI, TaMOXEHHBIC TPOLEAYPHl paccMaTPUBAIOTCA KaK HEOOXOIUMBbIE
COCTaBHBIE AJIEMEHTHI, CTAJIMM TAMOKEHHOTO Tpolecca. B aToM cityuae npoueaypa
MOHUMAETCSl Kak OQUIIMATBHBIMN TOPAIOK JCHCTBUM, BBITOJHEHUS, OOCYKIEHUS
4yero-HuOyb, ¢ APYrol cTopoHbl, MaTBHEHKO OOpailaeT BHUMaHUE Ha TO, YTO

npoocaypa MOXKET BBICTYIIATb B KAa4C€CTBE HHCTPYMCHTA HOPMATHUBHOI'O

pPETYIMpPOBAaHUSI, a TaK)KE€ B ITOM CMBICIE NPENCTaBIATh COOOM COBOKYIMHOCTH

HOpPM TMIpaBa, KOTOpbIE HAMpaBJCHbl HAa YCTAaHOBJEHHWE CTaTyca Y4YaCTHUKOB
MPABOOTHOIICHUS, & TaKXKe OMNPENENAeT MOCIEI0BATEIbHOCTh UX JIEUCTBUU U
HaOopa rOpUANYECKHX (PaKTOB, BCE 3TO IO3BOJISIET MEPEBECTH OTH HOPMBI U3
CTaTUYHOTO COCTOSIHUS B (ha3y aKTHUBHOIO JCHCTBHUSI B IENSAX JOCTHXKCHUS
KOHKPETHOTO pe3yJbTara .

B 1ienom cornamiasicb ¢ HEOOXOAMMOCTBIO pa3CICHUs aCTIEKTOB MOHUMAaHU S
TaMOKEHHBIX MPOLEYP, BCE KE CIETYET OTMETUTH Pa3HOPOJHOCTh MPOLIEAYpP Kak

9JICMCHTOB TaMOYKCHHOI'O ITPpOHICCCA, BBICTYIIAOMIUX B Ka4CCTBC pa3HOBHHHOCTCﬁ
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IOPUINYECKUX ~ TPOIEAYp, W COOCTBEHHO TAaMOXKCHHBIX TIPOIEnyp Kak

WHCTPYMEHTOB HOPMATHUBHOI'O PETYJIMPOBAHUS, IOHUMAS MTOJ HUMH COBOKYITHOCTb
MPABOBBIX HOPM, OINPEACIISIIOIINX YCIOBHS BOBJICUEHUSI TOBAPOB BO BHYTPEHHUM
WM BHEIIHUN 000poT. PaccMoTpeHHe TaMOKEHHOW Mpoueaypbl MPU TaKOM
NOHMMAHUU HEBO3MOXXHO 0€3 oOoIpeiesieHus ee MecTa CpeAu 3JIEMEHTOB
MEXaHU3Ma MPaBOBOrO peryaupoBanusa. K ducay »3JIEMEHTOB MeEXaHU3Ma
[IPABOBOI'0 PETYJIMPOBAHUA MOXHO OTHECTH HOPMBI IIpaBa, IPaBOOTHOIIECHUS,
aKThI peajin3aliy MpaB U 00sI3aHHOCTEN U aKThl MPUMEHEHHUS MpaBa.

Hccnenyss TamokeHHYIO MOpPOLIEAYPY KaK CUCTEMY M pacCMaTpuBas €€ B
KauecTBE AJIEMEHTa CUCTEeMbI 00Jiee BBICOKOTO MOpPsJIKa - MEXaHHU3Ma MPaBOBOIO
pEryJIMPOBaHMs, CTAHOBUTCS OYEBUAHBIM, YTO CPEAM BJIEMEHTOB MEXaHH3Ma
MPaBOBOTO  PETyJIMPOBAaHUS TaMOXXEHHasi Tpoleaypa HE MOXKET ObITh
OJIHOBPEMEHHO M IMPAaBOBOM HOPMOH, W MpaBoOTHOIIEHUEM. (COOTBETCTBEHHO
TPETUN DJIEMEHT MEXaHU3Ma MPABOBOIO PEryJUPOBAHUS MPOSIBISET ceOsl B aKTe
peanu3anuy TMpaB U OOSI3aHHOCTEH - TMOMENICHHWH TOBAPOB MOJ[ TaMO>KEHHYIO
NpoUenypy, @ HWMEHHO TaMOXCHHOE JCKIApUPOBAHUE U  MOCIEAYIOLIEM
COOJIIOICHUU TPEyCMOTPEHHBIX €10 TpeOOBaHWI W OrpaHUYeHUi. 3aBepliaeTcs
[PABOBOE PETyJIMPOBAHUE OTHOLICHUM IPU ATOM CTaAUEH NPUMEHEHUs IIpaBa,
pEe3yJIbTATOM KOTOPOM SIBJISIETCS aKT NPUMEHEHHUSI MpaBa, TO €CTh pa3peIICHUE
TaMO>KEHHOI'0 OpraHa I0JIb30BaThCs U PACHIOPSAKATHCA TOBAPOM B COOTBETCTBUU C
TaMOKEHHOU MPOLEITYPOU.

Otnuuns MeXay MpOoUEeaypod TaMOXKEHHOIO MpPOIecca W TaMOKCHHOM
MIPOLIEIYPOM OCHOBAHBI B IIEPBYKD OYEPEAb HA PA3JIUYHBIX LEIAX, KOTOpHIC
MPECICNYIOT JaHHbIC MPABOBBIC ABJICHUS. JTO B IOJHOW MEpPE OTHOCUTCS M K

IOPUANYECKUM TPOLIEAYPAM KAK SBJIEHUSIM IMPaBoBbIM. [Ipouienypbsl TaMOKEHHOTO




Bcepoccuitckoe CMU

«AKagemua negarornyeckmnx ugen «HOBALUA»

CeupetenbctBo o perncrpauum 31 NedC 77-62011 ot 05.06.2015 r.
(BbiaaHo PepepanbHOi cayK60ii No Hag3opy B chepe cBA3U, MUHPOPMALMOHHBIX TEXHONOINI U MACCOBbIX KOMMYHUKaLLWIA)

Caiit: akademnova.ru
e-mail: akademnova@mail.ru

npolecca, Kak pa3HOBUAHOCTH HOPUAMYECKUX MHPOLEAYp, MPECIEAYIOT oOlue ¢
HUMU LIETIH.

OcHoBHasl 1IeJIb TAMOXKEHHBIX MPOIEAYyp HampaBiieHa Ha (HOpMyIHpOBaHHE
MIPABOBBIX YCJIOBHH, MPH COOIIONCHUH KOTOPBHIX TOBApHI, NEPEMEIICHHBIC WU
nepeMeriaemMbie Yepe3 TaMOKEHHYIO TPaHUIly, B OOJIbIIIEH WJIM MEHbIIIEH CTENEeHU
MOTYT OBITh BOBJIEYEHBbl BO BHYTPEHHHMU WJIM BHEIIHUH 000poT. TamoxeHHas
npoleaypa B JAaHHOM CIIyd4ae ONPEACNSIeT YCIOBHS HACTYIUICHUS pPe3ysbTaTa
MEPEMEILICHUS] TOBApOB 4YEpEe3 TaMOXEHHYK TrpaHully. MOXHO cKa3aTh, 4TO
TaMOXXEHHasi MpoueAypa - HE pe3yibTaT, a MHCTPYMEHT IPaBOBOIO
pEeryJINpOBaHUSL.

Cama mo cebe TaMOXKEHHasl MPOLEAYypa, KaK U OOJBIIMHCTBO SIBJICHUN B
TaMOXEHHOM TIpaBe, HOCUT BCIIOMOTATENbHBINA, CIIY>)KEOHBIH XapakTep 10
OTHOILIECHHIO K pean3allii OCHOBHBIX OTHOLIEHUW, CBA3aHHBIX C HUCIOJIb30BAHHEM
MEPEMEIIICHHBIX Ye€pe3 TaMOXKCHHYIO TpPaHMI]y TOBAapOB BO BHYTPEHHEM WJIU
BHEITHEM 000poTe. JelCTBUTENBbHO, OECCMBICIIEHHO OBLIO OBl YTBEP)KAaTh, UTO
JUIO0 TIEpEMEIAaeT TOBAphl 4Yepe3 TaMOKEHHYIO TpaHUIly ISl TOro, 4YTOOBI
MOMECTUTh WX TOJ TaMOXEHHYI mpoienypy. YacTHbIA HHTEpeC JuIa,
MEePEMEIIAIONIETO TOBAP 4YE€pe3 TaMOXXEHHYIO TPAaHMILYy, BBIPAXKEH HE CTOJIbKO B
TOM, YTOOBI COOCTBEHHO MEPEMECTUTh TOBApP, CKOJBKO B TOM, YTOOBI BKJIIOYUTH
(BOBJIEUB), MCMONB30BATh ATOT TOBAp B JajbHEHIIEM O0OpOTE B TOW CTENEHH, B
KaKO¥ 3TO HEOOXOMMO JIUITY C YIETOM OOCTOSITENIbCTB TAaKOTO nepemMenieHus. Kak

npaBujIO, JHMIOAa MNEPEMCHIAIOT TOBAPLI 4YCPC3 TAMOKCHHYIO I'paHHIy AJIA TOIO,

9TOOBI YJOBJICTBOPUTh MAaTE€pUaIbHBIC WM JIyXOBHBIE HWHTEPECHl (CBOW WIIA

gykue). B 3aBUCUMOCTHM OT TOro, Ha YIOBJIETBOPEHHE KaKOro HWHTEpeca -

MATCPUAJIBHOTO HJIM AYXOBHOI'O - HAIIPABJICHO IICPCMCIICHUC TOBApPa HYCPE3
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TaMOXEHHYIO TPaHUIy, MO>XHO TOBOPUTH O MOCJIEAYIOIIEM BOBJIECYEHUH TaKUX
TOBapOB B IKOHOMHUYECKHUI WA KYJIbTYpPHBIN 000pOT.

[Ipu 3TOM creayeT yYuThIBaTh TAKXKe, UTO LEISMHU TAMOKEHHBIX MPOLEAYP
ABJSICTCS. HE TMPOCTO ONPEACICHHE YCIOBUM BOBJIEYEHHS TOBAapOB B
HDKOHOMHUYECKUN WM KYyJIbTYpPHBIA OOOpPOT, HO OIpEIEICHUEe HMX HUCXOJs U3
COBOKYIHOCTHU (PpakTopoB. K ux 4ncity MOXXHO OTHECTH 3aMHTEPECOBAHHOCTH JIUIIA,
MEPEMEILIAIOIIETO TOBAPhI YEPE3 TAMOKEHHYIO TPAHUILY, HATUYUE WA OTCYTCTBUE
BHEIIIHEOKOHOMUYECKOW CJIIETIKK, B paMKax KOTOPOM OCYIIECTBIISIETCS TaKOe
NepeMEIICHHE, €€ COAEPKaHue U MPOUre OOCTOSTENbCTBA IEPEMELIEHUSI TOBAPOB.
JlanHbie 00CTOSITENHCTBA B KOHEYHOM CHUETE OINPEJCISIOT CTEIEHb BOBJICUYCHHS B
000pOT mepemeniaeMbIx TOBapoB. B cBOIO ouepesn, CTENeHb BOBICUEHHUSI B 000POT
MEPEMEIIAEMBIX TOBApOB BIIMSIET HA PEIICHUE pAlla TOCYAAPCTBEHHO 3HAYMMBIX
BOIIPOCOB, TakWX Kak HEOOXOJAMMOCTb YIJIAThl TaMOXKEHHBIX TIIATEXKeEH,
cOOJIIOICHUSI 3alPETOB U OrpaHUYEHUN (IKOHOMHUYECKOTO U HEIKOHOMHUUYECKOTO
XapakTepa), OCYIECTBICHUS KOHTPOJIS BBIMOJHEHUS YCIOBUM CAMHUX TaMOXEHHBIX
npouenyp u np. Takum 00pa3oM, omnpeneseHUue YCIOBUUA  BOBICUYEHUS
MEPEMEIIICHHBIX 4Yepe3 TAMOXXCHHYI0 TpaHUIly TOBApOB B OO0OPOT BBHICTyHaeT
BOXHBIM CPEJCTBOM TapMOHM3AIlMU IMYOJMYHBIX W YACTHBIX HMHTEPECOB, OT
MPAaBWIBHOTO TMPUMEHEHUSI KOTOPOTrO 3aBUCUT A(DPEKTUBHOCTH TaMOXKEHHO-
IIPaBOBOTO perynupoBanus B 1esoM. I1o canoBam 1.B. PykaBunHnkoBoi, UMEHHO
OT BO3MOKHOCTH KOPPEKTHOTO COYETaHUsl MyOJWYHBIX WHTEPECOB OOIIECTBA C

PCAIbHBIMU TAPAHTHAMU OCYIICCTBJIICHHA IIPpaB U CBO60,21 JJUYHOCTHU HAIIPAMYTO

3aBUCHUT 3(PHEKTUBHOCTH MPABOBOTO PETYIUPOBAHMUS.

HNrak, MOXHO  oOIpenesuTb Ledb  TaMOXEHHOM  IIPOLEAYPHI

dbopMyIMpOBaHHE TAaKMX YCJIOBHM BOBJICUEHHUS TOBAPOB, MEPEMEIICHHBIX dYepes
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TaMOXXEHHYIO T'PaHHIly, B SKOHOMHYECKHI M KyJIbTYPHBII 00OpOT, KOTOpBIE ObI
o0ecrnieunBany HEOOXOAUMBIN OaaHC MyOJINYHBIX U YACTHBIX HHTEPECOB.
VYuuThiBas BbIIEHaA3BaHHBIE OCOOEHHOCTH TaMOKEHHOM MPOLEAYPbI, MOXKHO
IIONBITATECS OINPENEIUTh €€ KAK 3aKPEIUICHHYI0 B HOpMax TaMOXXEHHOI'O IpaBa
MOJE/Ib BOBJICUCHUS TOBApa, MEPEMELICHHOIO 4Yepe3 TaMOXXEHHYIO I'DaHUIy, B

PKOHOMHUYECKUN WM KYJbTYpPHBIA 0OOPOT, MO3BOJSIONIYI0 OOECHeunuTh OanaHc

HY6JII/I‘IHBIX N YaCTHBIX HHTCPCCOB. HOpMaTI/IBHOG OIIPCACIICHUC TaMO>KCHHOM

MPOLIETypbl BO3MOXKHO c(opmyIupoBaTh cieayromuMm obpazoM: «TaMokeHHas
nporeaypa - CHCTEMa YCIOBUM BOBJICUCHHS TOBapOB BO BHYTPEHHHUU WIIH
BHEIIHUN 000pOT, oOecreunBaromas CoOJI0ICHUE 3alpeToB U OrpaHUYCHUM, a
TaKk€ B3MMaHWE TaMOXEHHBIX IUIaTeKEeW TMpU pealn3alud IpaBa Ha

MNEPCMCIICHUC TOBAPOB YCPC3 TAMOIKCHHYIO I'DAHUITY ).
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