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®enepanbublii 3akoH OT 15 HOa0ps 1997 r. 143-®3 "OO6 akrax
IPaXKIAHCKOTO COCTOSHUSA' B COOTBETCTBUU €O CT. 70 MpeaoCTaBUiIN rpaxkaaHaM
Poccuiickoit deaeparuu, KOTOpbIe U3MEHUIN CBOM OMOJIOTHYECKHUH TOJI, TIPaBO
W3MEHSTh CBOM JIMYHBIN cTaryc [4], W, CI€I0BAaTENbHO, AAIU MPABO U3MEHSTH
JTOKYMEHTBI, B TOM YHCJIE TACTIOPTA W CBUJIETEILCTBA O POKICHUMU.

CornacHo ceMeHOMY TIpaBy, OpaK SIBISIETCSI B3aUMHBIM JTOOPOBOJIBHBIM
COI030M MEXKY MY»KYMHOU U KEHILUHOM, KOTOPBIN 3aKI0YACTCA B OpraHax 3arc,
€CIM OHU JOCTUTAIOT OpavyHOTrO BO3pacTa B COOTBETCTBHUU C YCIOBHUSMH,
ycTaHOBJIeHHBIMHU B cT. 14 CemeitHoro kojqiekca Poccuiickoit deneparnuu (nanee

«CK PDy») [3].
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OnHako Ha pakTUKe ObIBAIOT CIIy4aH, Koraa Opak Jie-t10ope perucTpupyercs
MEXIy MY>KUMHOM U JKEHIIMHOM, a ToJydaeTcs e-(hakTo OJHOMOIBIM COIO30M.
Hampumep, peructpanusi O6paka 7 Hos6ps 2014 roma B Cankrt-IletepOypre
BbI3Bajla MaccoBble NyOnuuHble mporecThl. llo mokymeHnTam Opak Obul
3apErUCTPUPOBAH MEKIY MYXUYMHOW M JKEHIIMHOM, HO HA CAMOM JI€JI€ OPraHbl
PETUCTpALlUM 3apPETUCTPUPOBAIN Opak MEXIy KEHIIMHOM U >KEHIIMHOM B
nponecce cMensl noiia [1]. I1o atomy ciywaro aenyrarsl 1'0CymMbl BEICTYIIHIM €
MHULMATUBOM tonoyiHeHus CcT. 14 CK PD, ocHOBaHMEM U1l HEACHCTBUTENBHOCTH
OJTHOTIONBIX OpaKkoB (OMPEAENAIOTCS MO0 POKICHUIO), OJIUH U3 KOTOPBIX CMEHUI
IIOJI 10 BCTYIUJICHUSI B Opak Wiy ObLI HA MOMEHT PETUCTPALlMU B MOMEHT CMEHBI
nojsa. OTa HHULMATHUBAa Oblla OTKJIOHEHAa II0O MTOraM TOJIOCOBaHMS B
I'ocynmapcTeennoit yme.

[lo HameMy MHEHHIO, 3TU U3MEHEHUS! YMECTHBI TOJIBKO B TOM CiIy4ae, €clid Ha
MOMEHT perucTpaiuu opaka BTOpOH U3 CyNpyros (JJ0OpPOCOBECTHBIH CYIpyr) He
3HAJI U HE MOT 3HaTh, YTO APYTrOW Cynpyr CMEHWJ MOJI MOcie poxaeHus. B atom
cilydae clieyeT FOBOPUTh 00 aHAJOTMHM TaKUX OCHOBAaHUU HEAECHCTBUTENbHOCTU
Opaka, Kak (PMKTHBHBIN Opak M HAIMYME BeHepUYeCKuXx 3aboneBanuii nim BIY-
nHpexuuu. B o0oux ciayyasx Opak npu3HAeTCs CyJOM HEIEHCTBUTENbHBIM, €CIIN
OJIMH U3 CYNPYroB CKPBIBAJI HAJIMUKWE COOTBETCTBYIOIIMX 3a00JIEBAaHUN WIIHM K€

OJIMH M3 CYNpPYroB HE MOT 3HATh, YTO JIPYrod Cympyr BCTymaeT B Opak 0Oe3

HaMEpEeHHs co37aTh ceMblo [3].

Uto kacaeTcs OCHOBaHUW [JIsi TPU3HAHMUS Opaka HEIEHCTBUTEIHHBIM
MEX]y JIMIIaMU, OJUH U3 KOTOPHIX HAa MOMEHT 3aKJIFOUeHUs Opaka U3MEHSJ CBOM
[oJI, TO, IO HAalIeMy MHEHHUIO, TOYKa 3pEHUsS AaBTOPOB 3aKOHOIPOEKTA
COMHUTENbHA. Bo-1IepBhIX, B 3TOM cilydae y Hac HET JOOPOCOBECTHOIO CYIpyra,

4TO HC ITIO3BOJIACT HAM I'OBOPHUTL O HCI[GﬁCTBHTCHLHOCTPI 6pa1<a. BO-BTOpBIX, I10
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3aKOHY Opak perucTpupyercs MeKay MY>KUMHOM U keHuuHou, U B 3AI'Ce Het
OCHOBAHMI JIJIsi OTKa3a B PETUCTPAIMHA TaKOTO Opaka.

Ncxo/1s U3 BBILIEU3II0AKEHHOTO, MBI IIpe/iyiaraeM 3akpenuTh B cT. 14 CK PO
CJIEYIOLIYI0 MPUUYMHY, KOTOpas MPENATCTBYEeT OpaKy MEXKIy: «OIHOIMOJIBIMHU
nuuaMu (ompenesieTcsl Mo POXKACHUIO), OJMH W3 KOTOPBIX CMEHUJ MOJ Ha
MOMEHT peructparuu Opaka». Ilomydaercs, 4To JaHHBIM Opak cCUUTaeTCs
OJIHOTIONIBIM COIO30M, YTO MPOTHUBOPEUUT JCUCTBYIOUIEMY 3aKOHOAATEILCTBY.
Ota npu4rHa HeJICUCTBUTEIBHOCTH Opaka OyJeT JAeMCTBUTENIbHA TOJIBKO B TOM
cily4yae, €cCiM JOOpPOCOBECTHBIN CyNpyr SBISETCS YEJIOBEKOM, KOTOPBIM HE
MOJ[BEprajicsi CMEHE 1oJjia, a K TOMY K€ HE 3HaJl WJIM HE MOT 3HaTh, YTO JIPyrou
CYNpyT CMEHUJ MOJ O MOMEHTa peructpaiuu Opaka. CoBepiiiasi U3MEHEHUS B
ct. 14 CK PO, mapamnenbHO ClIeAyeT TOBOPUTh O PACHIMPEHHH COCTaBa
cyowrekToB B cT. 28 CK P®, Hanpumep, umeeT npaBo TpeOOBaTh PacTOPKEHUS
Opaka 1o BbIlIeyKa3aHHOW npuunHe: «Cymnpyr, KOTOPbIA HE 3HAJ, YTO JAPYrou
Cynpyr CMEHHUJ MOJ Ha MOMEHT 3aKJIIOUeHHs] Opaka, MpUHAJICKAIUNH eMy T10
POXKICHUION.

B npotuBoBec 3TOMy, MBI HE MOKEM TOBOPUTH O HEIEUCTBUTEIBLHOCTHU
Opaka, eciu BO BpeMs perucTpanuud Opak ObUI 3aKJIIOYEH MO JOOPOBOJIHLHOMY

B3aMMHOMY COTJIAIIICHUIO MEXAY OHOJIOTMUECKHMM MY>KUYHHOM M >KEHIUHOM

IIO0CJIC 6paqH0r0 BO3pacTa B COOTBETCTBHH C YCIOBUAMHU, YCTAHOBJICHHBIMU B CT.

14 CK PO.

B nuTtepatype ecTh 4eTKoe mpeacTaBiIeHue 00 TOM MpeaMeTe, Halpumep,
H. A. MaTBeeBa cuuTaer, 4To B JaHHOM CJIy4ae CTOUT TOBOPUTH O «IOPUIUYECKOU
CMEPTU», & TAKKE O KIOPUAUYECKOM POXKACHUW» JULA U NPELIAracT U3MEHUTh
nyHKT 1 cT. 16 CK P® Ha Takyro dopmynupoBky: «bpak pactopraercs uz-3a

(dakTrueckon (pusznyeckoi) U IOPUIUIECKON (€CIU OJUH U3 CYNPYroB MEHSET
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MOJI) CMEPTH WM B pe3yibTaTe OOBABICHHS CYIOM OJHOTO U3 CYIPYroB
ymeprmm» [2, C. 19].

[lo HameMy MHEHHIO, €CJIM 3Ty HOPMY 3aKpEnuTh B PEAAKIUU CTAThU
aBTOpPa, TEPMUHBI IOpUIUYECKas» U «puznueckas» cmepTh cMemmarorcsa. Korna
BBl MEHSICTE CBOH IIOJI TIO POXKICHHIO, YEIOBEK JKUBET OMOJOTUYECKHU, NBIIINT,
BBITIOJIHAET omnpeeneHHble aAercTBus. C «pusnyeckoi» CMEpThIO YEIOBEK
00JIbIIIe HE CYIIECTBYET KaK KUBOU CYIIECTBO; CyJl, KOTOPBINA OOBSIBUII YEIOBEKA
MEPTBBIM, MpernoaraeT PUKIUIO CMEPTH YEIOBEKa.

[TomMuMoO 3TOrO JTOJDKEH y4YUThIBaThCs (hakT Toro, uro Martseea H. A. B
CBOEH CcTaThe, CMEITUBAs 3TH JIBa TEPMHUHA B OHY HOPMY JIeJIaeT paBHO3HAYHBIMHU
CIOPUANYECKYIO» U «(PU3NYECKYI0» CMEpPTU 0€3 KOHCTATaIllMi CMEPTH YeIOBEKa,
COXpaHSS 332 CYyIpyraMH MpaBo JIEJIUTh COBMECTHO MPHOOPETEHHOE UMYIIECTBO,
YTO HE JIOMYCKAaeT TOBOPUTH O HACIEIOBAaHUU UMYIIIECTBA YMEPIIIETO CYIpyTa.

C nHamed MNO3UIUHU, «OPUANYECKAs CMEPTh» HAa YPOBHE CEMEWHBIX
OTHOIICHUN JOJKHA PAacCMaTPUBATHCA, C OJHON CTOPOHBI, K&K OCHOBAHHE IS
MpeKpanieHus: Opaka myTeM pacTOPKEHUS €ro 1Mo OOIMM OCHOBAHMSIM C YY€TOM
YHUBEPCAIBHOU MPaBOMPEEMCTBEHHOCTH YEJIOBEKA, MOJTHOCTHIO M3MEHHUBIIIETO
OMOJOTHYeCKHid TOJ; B KOHIIE KOHIIOB, CYNPYTH CTAJIKHUBAIOTCS HE TOJBKO C
Mpo0JIeMOit pa3ielIeH!s] COBMECTHO HAXKUTOW COOCTBEHHOCTH, HO M C TIPOOJIeMOM
00513aTETBCTB MO COACPIKAHUIO CBOUX HECOBEPIICHHOJIECTHUX JAETEH MIIA OBIBIITNX
CYNPYTOB, KOTOPHIC B ’TOM HYXIAIOTCH.

C npyro# CTOpPOHBI, €CI CYNIPYTd UMEIOT OOITMX HECOBEPIIICHHOJIETHUX,

MBI HE MOKEM YIOTPEOISITh YHUBEPCAIBLHOE MPABOIPEEMCTBO B ITOJTHOM 00BbEME.

B aTtom ciyuae Takke He0OX0AMMO TOBOPUTH 00 OTpaHMYEHHON YHUBEPCATBHON

MpaBOITPEEMCTBE, ITOCKOJIBKY HET HUKaKOM rapaHTuH, 4TO CMCHaA I10JIa OATHHUM H3
pO)IHTGJ'IGfI HC OKaXET HECraTUBHOI'O BJIMWAHHA HA IICUXUYCCKOC, HPABCTBCHHOC U

IyxoBHOE pa3BuTHe peberka. B coorBercTBuu ¢ mynkroMm 1 ct. CK P® poaurenu
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00s13aHbI HECTU OTBETCTBEHHOCTH 3a BOCIIMTAHUE U Pa3BUTHE CBOMX jaeTeil. OHu
JOJHKHBI 3a00THTBCSI O 370POBBE, (HU3MUECKOM, MCUXUYECKOM, JAYXOBHOM U
HPAaBCTBEHHOM pPa3BUTHUM CBOEro peOeHKa, W TMpHU peaju3aldd CBOUX
POJIUTENHCKUX MPaB HE UMEIOT MpaBa BPEIUTh (PU3NYECKOMY U TICUXUUYECKOMY
3I0POBBIO CBOMX JI€TEH, UX HPABCTBEHHOMY pa3BUTHIO (11. 1 cT. 65 CK PD).

CrnenoBaTenbHO, €cid JTOOPOCOBECTHBI POJIUTENb B CYJ€ HE CMOXKET
J0Ka3aTh, YTO HW3MEHEHHWE I0Ja POAMTENI HAHOCUT yuiepO AalbHEHIeMy
pa3BUTHIO peOEHKAa, BO3HMKACT MapaJoKcalibHas CHUTyallus: HWHOCTPAHHBIE
OJTHOMOJBIX Tpa)KaHe HE MOTYT MpPHUHATH peOEHKa B COOTBETCTBUM C
JNEUCTBYIOIIUM 3aKOHOAATENBCTBOM, & POCCHUCKUN CYIPYT, KOTOPBIA U3MEHUII
CBOHM IIOJ MMEET MPaBO OCYLIECTBIISITH CBOU POIUTENIBCKUE IPaBa B IOJHOM
00bEMeE HA OCHOBE YHUBEpCcalIbHOTO mpaBonpeemcta (1. 1 ctT. 127 CK PD).

[TosTomy Mmbl mpennaraem go0aButh B CK PO crateio «Ilocnenctus
pacTopkeHus Opaka MeXy JIMLAaMHU, Y KOTOPBIX U3MEHUIICS MO CO CIEAYIOIINM
conepxkanueM: «Cynpyru, OJMH U3 KOTOPBIX CMEHWJI TMOJ WM HAXOAMUTCS B
IIPOLIECCE CMEHBI 10J1a, HE UMEET MPaBa MPEIOCTaBIATh Cyly Ha PACCMOTPEHUE
COTJIALLIEHHE O AETAX, KoTopoe mpeaycmMorperHo 1. 1 cr. 24 CK P®. B 1o xe
BpeMsi JOOpPOCOBECTHBIM Cympyr UMEET TMpaBo TpeOoBaTh U  HUMEET
PEUMYIIECTBEHHOE IMpaBo 00ydaTh CBOETO HECOBEPIIEHHOJETHETO peOeHKa
nepea BTOPbIM CYNPYroM, KOTOPbIA CMEHUJI TOJI WM HAXOJUTCS B MPOILECCE
CMEHBI MOJIa.

OT0 nonoxeHue OyneT AeCTBOBATh TOJIBKO B TOM CIIydae, €ClIU KEHAThIN

YCJIOBCK HAXOAHUTCA B IIPOLECCC CMCHBI I10Ja (}10 BHCCCHUSI H3MCHCHUMN B

JOKYMEHTBI) MJIM CMEHHJI 101 (M3MEHEHHs B IOKyMEHTaX y)Ke mpou3onuin). B

JAHHOM Cjydae JTOOpPOCOBECTHBIM CymNpyT UIsi OOCCIICUCHHS 3allUThl CBOUX
HECOBEPIICHHOJIETHUX JICTeH 00paIiaeTcs B Cy/I C IEJIbI0 PaCTOPKEHUs Opaka u3-

3a HCBO3MOXKHOCTH COXPAaHUTDb CCMBIO n COBMCCTHO BOCIIUTBIBATD
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HCCOBCPIICHHOJICTHUX I[GTGfI BMCECTC C pPOOUTCIICM, KOTOpBII?I CMCHMHIJI

OMOJIOTUYECKHM TT0J1, TaK KaK 9TO MPOTUBOPEUUT HHTEpPEcaM peOeHKa.

[TogBoass UTOrH, CTOMT CKa3aTh O TOM, YTO «IOPHANYECKAs CMEPTH» B
CYHpPYKECKUX U CEMEWHBIX OTHOIICHUSAX JOJKHA pacCMaTPUBATHCS HE C TOUKHU
3pE€HHs TPAXKJAHWHA, KOTOPBIA MEHSAET CBOE HMMsS B JIOKYMEHTax, 4YTO HeE
OCBOOOKIAET €ro OT MPEKpallleHus] UM U3MEHEHUsl €ro MpaB U 00s3aHHOCTEN
IOJ1 TEM )K€ UMEHEM. J[aHHOe MOHSTHE JUIsl €r0 MPaBUIILHOM pean3aluu 10JKHO
paccMaTpuBaTbCAd C MO3MLUM W3MEHEHMS II0JIa TpakJaHWHA, YTO O3HA4aeT
IIPEKPAIICHUE CYNPYKECKUX U CEMEWHBIX OTHOLIEHUM Il HEro, a TakXKe He
OINpaB/IbIBAET NPEKPAILICHUE WU U3MEHEHHUE €0 MpaB U 00A3aHHOCTEM, KOTOPbhIE
ObUIM MPHOOpPETEHBl MOJA APYTMM IOJOM B OTHOUIEHMM €ro JAeTei, ObIBIIMX
CYNPYTOB, KPEIUTOPOB B YACTHOCTU PEYb UAET 00 aTMMEHTHBIX 00s13aTEIbCTBAX
[0 OTHOIICHHIO K CBOMM JIETSIM WJIM OBIBIIMM CyIpyram; O paclpeaesieHuu
COBMECTHO ITPUOOPETEHHOTO UMYIIIECTBA U JOTOBOPHOI'O pEXKUMa UMYIIECTBa; 00
oOs3aTenbCcTBax nepen kpeautopamu. Ho He cTouT 3a0bIBaTh, €CIIM U3MEHEHUE
I10JIa 3aTParuBaeT UHTEPECHl HECOBEPIIEHHOJIETHUX JETEM, TO B ’TOM ClIy4ae He
CTOUT 3a0bIBaTh 00 OrpaHMYEHHOW IPABOIIPEEMCTBE, B YACTHOCTU O IpaBe Ha

BOCIIMTAaHHUC pe6eHKa, IMpaB€ Ha YCBIHOBJICHUEC, YCTAHOBJICHUM OTIHHOBCTBA MU T. 1.
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