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B coBpeMeHHbIN miepuoj TI00ANM3ALMOHHOIO Pa3BUTHS MHPOBOTO
COO0IIeCTBa, YCUJIEHUS] MUTPAIMOHHBIX MPOLIECCOB, 3aKOHOMEPHBIM SBJICHUEM

CTaHOBHUTCA «Pa3MBbIBAHHUC I'paHHUIl MCXKIY ToCyaapCTBaMU, AKTHUBHO
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Pa3BUBAIOTCSI KOHTAKThI, B TOM YHCJIE U B c(hepe ceMeHHO-OpauHbIX OTHOIIICHHH,
MEXAY JIIOAbMH HE3aBHCUMO OT MX TPaXJAHCTBA M MECTA KUTEIbCTBA, YTO
OTIOCPEIYET YBEJIIMUCHHUE KOJMYECTBA 3aKII0UaeMbIX OPaKoB MEXTy I'pakK1aHaMH
pa3IMYHBIX rocyaapcTB. [Ipu 3TOM HE OTMEHSIOTCS HAllMOHAIbHBIE OCOOEHHOCTH
U TPaaulld¥, KOTOPBIE CIOXHUIUCh HAa NPOTSHKCHUHM MHOTOBEKOBOW HCTOPUU
MHOTHX JIET U IIO3TOMY C TPYJIOM MHOAJaroIIuecsa rnepeMeHam. He sBisroTcs B
ATOM OTHOIICHUHU UCKIIOYECHUEM U aJJMMEHTHBIC 0053aTelIbCTBA.

Jns  obecrieueHUss HWHTEPECOB TpakaaH W B IEIAX  Pa3BUTHSA
MEXIYHAPOIHOTO COTPYAHHYECTBA, TOCYIAPCTBAMHU CO3HAIOTCS CIICIAATbHbBIC
MpaBuja, MpPEeIHA3HAYEHHWE  KOTOPhIX -  MPABOBOE  PETYJIHUPOBAHUE
YaCTHOIIPABOBBIX, (CEMEWHBIC, alMMEHTHBIC W Jp.), OTHOIIECHUN C y4acTHEM
WHOCTPAHLEB. DTO HOPMbI MEXIYHAPOJHOTO YAaCTHOTO MpaBa. B coBpeMeHHBIN
MepUo/, HU OJTHO TOCYJAPCTBO HE MOXKET 0OOUTUCH HU OJHO TOCYJ1apCTBO.

I[To yrBepxaeHuto M.B. AHTOKOJBCKOW, TOJI OTHONICHUSIMU C
WHOCTPAHHBIM 3JIEMEHTOM B MEXKIYHAPOJHOM 4YaCTHOM IIPaBe IMOHUMAIOT
OTHOIIICHUS, CYOBEKTaMH KOTOPBIX SIBJISIOTCS JIMIIA — TpaKJaHe MHOCTPAHHOTO
rocyaapctsa [3 c. 163].

Konnu3noHHble HOPMBI, PETIAMEHTUPYIOIIUE MPUMEHEHUE CEMEWHOTO

3aKOHOAATCJIbCTBA K OTHOIICHUAM C MHOCTPAHHBIM JJICMCHTOM, COACPIKATCS B

pa3H006p213HI>IX HCTOYHHKAX, IICPCAC BCCIO BO BHYTPCHHCM 3aKOHOAATCIbLCTBC

Poccun. Tak, B Cemennom kogekce Poccuiickoit @enepanuu (nanee — CK P®D)
[1] comepxutcs paznen, COCTOSUIUNA M3 KOJUTM3MOHHBIX HOPM, CYIIHOCTH
KOTOPBIX JOMYIIEHWE MPUMEHEHUSI HMHOCTPAHHOIO MpaBa B HAIMOHAIBLHOM
CEeMEHMHOM 3aKOHOJATENIbCTBE.  AJIMMEHTHBIE ITPABOOTHOILICHUS SIBIISIIOTCS
COCTaBHOM 4YaCTblO CEMEWHBIX MPABOOTHOLICHHWH, W B AacCIEKTe IPABOBOIO
peryJupoBaHus, JaHHBIA BUJI OTHOILICHUM sIBJsieTCs HauOosiee ciloxHbIM. [Ipu

BOZHUMKHOBCHHHU CIIOpa OTHOCHUTCIIbBHO aJIMMCHTHBIX 00513aTENBLCTB C y4aCcTHEM
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MHOCTPAHHOI'O 3JIEMEHTa, HamOoJee 3HAYMMBIM SIBJISETCS BOIIPOC BbIOOpA
MPUMEHUMOTO MpaBa, pPAa3pelIeHHEe KOTOPOIro SBISETCS KOMIETEHTHOIO
YIOJHOMOYEHHOTO  POCCHUHCKOTO  TIOCYJAapCTBEHHOIO  OpraHa, KOTOPBIA
OCYULIECTBIISIET €r0 IPUMEHEHUE.

B cuny ycranoBnenuii ¢ . 1 ct. 166 CK P®, poccuiickue oprasbl
00s13aHbl PUMEHATh HHOCTPAHHOE NpaBo. B ToMm ciydae, eciiv ycTaHOBIIEHUE
coJiepKaHusl THOCTPAHHOTO MTpaBa HE MPEAO0CTaBIAECTCA BOZMOXKHBIM, TO B 3TOM
Cllydae IPHUMEHSETCS HalMOHAJIbHOE IpaBo Poccuu. J[aHHBIIM MOIXOJ BIIOJHE
00OCHOBaH, Tak Kak B MPOTHUBHOM CIIyyae IPaBo CyObEKTa, KOTOPbII oOpaTuics
B KOMIIETEHTHBI POCCUUCKUI OpPTraH, OCTAIOCh Obl O€3 3allUTHI.

B oTmenpHBIX ciydasix, BO3MOXHBI CUTYallMM, KOTIJA IOJIOXKCHUS
MHOCTPAHHOI'O IIpaBa MOTYT MPOTHBOPEUYUT MyOMuyHOMY nopsiaky P®D, B Takoit

CUTyallii IIPUMCHACTCA IIPaBHIIO O HY6JII/I‘-IHOM IopsAaAKEC M IPUMCHCHHC

MHOCTPAHHOI'O MpaBa 3aMpelieHo, s TOro, 4ToO0bl M30ekKaTh TUCKPUMUHALIIN

YKEHILVH WY JUL Apyro HaumoHaneHocTH [11, ¢. 11].

Komnmm3nonnsle  HOPMBI  COJEpKATCS B MEKIAYHAPOJHBIX
KOHBEHIMAX, YYaCTHHUIIEH KOTOPBIX SBIsAETCA Poccusi, HO B COBpPEMEHHBIN
nepuosi, Poccusi He sBIAETCS YYaCTHHICH OOJBIIMHCTBA MEXKIyHAPOIHBIX
KOHBEHIIMM B oOsactu ceMmeiiHoro mpaBa. (OCHOBHBIM  HEJOCTaTKOM
MEXAYHAPOJHOTO PETYJIMPOBAHUSA AJMMEHTHBIX OTHOLIEHUHW C YYacTUEM
MHOCTPAHHOTO 3JIEMEHTAa, IO CIPaBEIJIUBOMY YTBEPKICHHIO, OOJBITMHCTBA
CreMaIUCTOB B cdepe CeMEeWHOro mpama, SBIAETCS  OTCYTCTBHUE
MexayHapoIHOW YHUBEPCAJIbHOW KOHBEHIMU O MPU3HAHUM WU HCIIOJHEHUHU
WHOCTPAHHBIX PEIIEHUN MO IPaKIAHCKUM JEIaAM.

3HAYMMBIM MEXTYHAPOIHBIM ITPABOBBIM aKTOM, KOTOPBIN MOANACAH
Poccuiickum rocynapctBoMm siBisieTcsi MwuHckas koHBeHMs 1993 ropa,

nojmnucanHas rocygapctsamu — uiaenamu CHI'[2].
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OOGIIEnPUHATHIM SBJISICTCS TPABUJIIO, COTTIACHO KOTOPOMY, POIUTEIH
00s13aHbl COJEPKaTh CBOMX HECOBEPIICHHOJETHUX, a TaKKe HYXIAIOIINXCS
HeTpyaocnocoOHbIX nerei. B coorBercTBuu ¢ CK P®, eciiu cembs pacmanaercs,
Ha peOeHKa JIOKHBI BRITUIAYMBATHCS ATMMEHTHI, HO B TOM CiIy4ae, €Cliv JIUIIO,
KOTOpOE€ JOJDKHO BBITUIAYMBATH AIMMEHTHI, BbleXasio W3 Poccum, a peGeHok
OCTAJICSI HA €€ TEPPUTOPHUH, TO B CIIydae OTCYTCTBUSA MEXKIYHAPOIHOIO JOTOBOpa
C TOM WJIM UHOM CTPAHOW BO3HUKAIOT 3HAYUTEIBHBIE TPYJHOCTH C B3BICKAHUEM
aJIMMEHTOB.

Cnenyetr OTMETHUTB, YTO PsiJl MoJioxkeHui, coaepxamuxcs B CK PO,
MMUHCKON KOHBEHIIMM W JBYCTOPOHHUX JIOTOBOpPAax, B OTICIBHBIX YacTAX
OTJIMYAIOTCA. B CBS3M ¢ 3TUM BO3HHUKAET BOIPOC 00 UX COOTHOIICHUH, KOTOPBIH
JOJDKEH OBITh pa3pelieH B MOJb3y HOPM MEXIyHapOJHOW KOHBEHIMU WJIU
JIOrOBOpa. DTO CIEAYET U3 MPABUJIA, YCTAaHOBICHHOTO B CcT. 6 CK PO. [Ipu sTom
BIIOJITHE OOOCHOBaHA II€JIb CO3J[aHUSI HAIIMOHAJIBHBIX KOJUIM3HMOHHBIX HOPM —
NPUMEHECHUE B CIly4ya€ OTCYTCTBUS MEXKIYHAPOJAHOM KOHBEHUWH WJIHU
JIBYCTOPOHHETO COTJIAIICHUS.

OnHako, HECMOTPS Ha TO, YTO MPOOJIEM C pa3pelIeHueM BOIIpoca O
TOM, KAKME€ HOPMBI MOJIJIEKAT TPUMEHECHHIO, BOSHUKHYTh HE MOYKET, 3TO BOBCE HE
O03HAYaeT, YTO Pa3IMUUs MEXIYy BHYTPEHHUMH KOJUIM3MOHHBIMU HOPMaMH |
KOHBEHIIMOHHBIMU HOpPMAaMH XKeJatelbHbl. [Ipexae Bcero, 3TO OCIOKHSET
paboTy MNPaBONPUMEHUTEIIBHBIX OPraHOB, BBIHYXIEHHBIX B Pa3HbIX Clydasx
NPUMEHSTh PA3JIMYHbIC KOJJTM3UOHHBIE HOPMBI.

H. W. MapsliiieBa oT™Me€4aeT mo 3TOMY IOBOAY, YTO CIIOKHOCTH

MPABOBOTO PETYJIUPOBAHUS AJTMMEHTHBIX OOS3aTENBCTB MO MEXKIYHAPOJTHOMY

3aKOHOAATCIIbCTBY COCTOUT B TOM, UTO QAJIMMCHTHBLIC OTHOLICHUA C Y4aCTHCM
HHOCTpPAHIOCB OAHOBPEMCHHO CBA3aHLBI C ABYMsA, a MHOrJa M C HCCKOJBbKHUMU

rocyaapcrsBaMm H, CJICAOBATCIIBHO C JBYM:A WM HCCKOJIBKUMHU IIPpaBOBbBIMUA
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cucteMami [9, ¢. 156]. B KOTOpBIX 3a4acTyI0 MO-pa3HOMY pa3peIIaroTCsl BOMPOCHI
0 B3bICKaHUU aluMeHTOB. Hanbosee cepbe3Hble pa3inyuus BO3ZHUKAIOT, €CIIU peUb
UJIET O CTpaHaX eBPOIECKOro U MycyiabMaHckoro npasa[ 10, c. 128].

NMeHHO KOJUTM3UOHHBIE HOPMBI MTPU3BAHBI OMPENEIUTh, CEMEUHOE
MpaBo, KAKOTO W3 3aTPOHYTHIX TOCYIApPCTB MIOJDKHO OBITh NMPUMEHEHO, OHHU
JNOJDKHBI PAa3pelINTh KOJUIM3UIO MEXIY MNPETEHAYIOIIMMU Ha PEryJIHpOBaHUE,
«CTAJIKMBAIOIIUMUCS» 3aKoHaMHU. [Ipu 3TOM, B mpouecce yCTaHOBJIEHUS MPaBa,
MOJUIeKAIIET0  NPUMEHEHHUIO, KOJUIM3UOHHBIE HOPMBI HE  ONPEACIISIIOT
KOHKpPETHBIE TpaBa U OOSI3aHHOCTH CTOPOH CEMEWHOIrO MPaBOOTHOIICHUS B
MIPUHIINIIE, & TOJBKO OTCHUIAIOT K CEMENHOMY MPaBy HHOCTPAHHOTO TOCY1apCTBa,
KOTOPOE U JIOJDKHO yperyJIupoBaTh 3TH MPaBa U 00s13aHHOCTH.

Konnmu3noHHbIN MCTOI pCTyIMpPOBaAHUA OTHOCUTCIIBHO aJIMMCHTHBIX

00513aTEIHCTB C HHOCTPAHHBIM JIEMEHTOM — OCHOBHOM METOJI peryIupoBaHusi[6,

c. 243].

MHorue HOpMbI, PETYJIUPYIOINTUE CEMENHbBIC OTHOIIEHUS C Y4aCTUEM
MHOCTPAHIIEB U3JIOKEHBI B  KOHCYJBCKUX KOHBEHIIMSX, JBYCTOPOHHHUX
MEXKIYHAPOIHBIX JOTOBOpaX. AJIMMEHTHBIC OOS3aHHOCTH POJMTEIICH U JIeTeH B
cuity ycraHoBieHud cT. 163 CK PO noauuHSOTCA 3aKOHOAATEIbCTBY
rocyJlapctBa, Ha TEPPUTOPUU KOTOPOTO OHU COBMECTHO TMPOKHUBAOT.
3aKoHOIATEb IIPH TOM UCXOJIUT U3 TOTO, YTO OTHOILICHUS POAUTENICH U IeTEH B
ATOM CJIy4ae TECHO CBSI3aHbI C 3aKOHOJIATE€JIbCTBOM CTPaHbl MX COBMECTHOTO
npoxkuBaHus. Ecnm ke CyOBEeKTHl aJUMEHTHBIX 0053aTeNbCTB MPOKUBAIOT B
pa3HBIX TOCyJIapcTBaXx, TO B JIEMCTBUE BCTYMAalOT HOPMBI TOCYIapcTBa,
rpaXIaHMHOM KOTOpOTO siBJIsieTcst pebeHok [7, c. 43]. Tak, ecnu maTh peOeHKa,
KOTOPBIM SIBJISIETCS WHOCTPAHHBIM TPaXKJaHUHOM, IPOKHUBAIOIIAs BMECTE C
peOeHKOM 3a TpaHHIed, MOJAaCT HMCK K OTIy peOeHKa — POCCHMCKOMY

rpaXXJaHUHY, KOTOPBIUA MPOKMUBAET B MOCKBE, TO Cy/l JOJKEH IPUHATH PELICHUE
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Ha OCHOBAHUM 3aKOHOJAATENIbCTBA CTPAHBI, I'PAKIAHUHOM KOTOPOH SIBIISIETCS
peOeHOK.

Ecnu math ¢ pebeHKoM poKUBaET Ha Tepputopun Poccun, a orer —
3a rpaHULIEH, TO eciiu peOEeHOK — IpaxkaHuH Poccun, 1OMKHO OBITh IPUMEHEHO
Pocculickoe 3aKOHOJATENBbCTBA, a €CIM PEOCHOK Tpa’KJaHUH HHOCTPAHHOI'O
roCcyJ1apcTBa, TO 110 3aKOHOAATENILCTBY 3TOU CTPAHBI.

B Poccuiickonn @enepanuy Npu3HaHUE W UCIOJHEHUE PELICHHUN O
B3bICKAHUM aJMMEHTOB, OCYIIECTBISIETCA IPU HAJIUYUU MEKIYHApPOIHOIO
JOTOBOpA, MPEeAyCMaTPUBAIOLIErO TaKOE NPU3HAHUE M UCIIOIHEHue. MUuHCKas
KonBeHnst n psig ABYCTOPOHHHX JOTOBOpPOB Poccum 0 mpaBoBOM MOMOIIU
JOIMYCKAIOT MPU3HAHUE U HCIIOJIHEHUE MHOCTPAHHBIX CYJEOHBIX pPELICHUH 10
CEMEHHBIM JieJaM MpU COONIOACHUH MPETYyCMOTPEHHBIX COOTBETCTBYIOIINM
MEXAYHAPOIHBIM JOTOBOPOM YCIIOBUH [8, C. 234].

CaMm MexaHW3M HCIOJHEHUs CyNeOHBIX PEIICHH O B3bICKAHUU
aJIMMEHTOB W MX IIepeBoJla TIpaxaaHaMm rocyaapctB — uieHoB CHI
ompenensieTcss coryameHusaMu ot 9 cenraOps 1994 r. «O rapaHTHUsX mpas
Ipa)kJaH B 00JIaCTH BBIIJIATHI COL[UATBHBIX MOCOOUIA, KOMIIEHCAMOHHBIX BBITLIIAT

CEMBSIM C JICThbMHU U aAIMMEHTOBY [3] 1 «O MopsaIKe mepeBo/aa ICHESKHBIX CPEICTB

rpakJaHaM 10 COIMAIBHO 3HAYMMBIM HETOPT'OBBIM TLTaTSXKam» [4].

B cBs3u ¢ u3NI0KEHHBIM O€3YCIOBHBIM SIBIISIETCA HEOOXOJIUMOCTh
YHU(PUKAUN HAIMOHAJIIBHOTO 3aKOHOJATeNbcTBa Poccuu ¢ MexayHapoAHBIMU
HOpPMaMH, U COOTBETCTBEHHO Halllell cTpaHe HEOOXOIMMO B OJiMKailiiee Bpems
paTUPUIMPOBATh MEXKIYHAPOJHBIE ATUMEHTHbIE KOHBEHIMH, IMPEXJE BCEro
YHUBEPCAIBHOU MEXIYHAPOAHOM KOHBEHIIMHU IO INPU3HAHUIO U HCIOJHEHUIO

CyIeOHBIX pPEIICHUHN O B3bICKAHWU AJIMMEHTOB.
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