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HEJJOCTATKH APBUTPAXKA (TPETEMCKOI'O
PA3BUPATEJILCTBA) B POCCUMCKOHN ®EJEPAIIMU KAK
AJIBTEPHATUBHOTI'O CIIOCOBA

PAZPEHIEHUSA IOPUANYECKOI'O KOH®JIUKTA

Annomayus.: B Poccuiickoit @enepanuu CyniecTBYIOT pa3IndHbie (OPMbI
paspenieHus] pUInIecKoro KoHGMKTa. OIHAM U3 HHUX SIBJISETCS apOUTpak
(Tperetickoe pazbuparenbctBo). s ero 3¢gdekTuBHOTO (GHYHKIIMOHUPOBAHUS
pa3paboTaH ACHCTBEHHBIN MEXaHW3M MPABOBOTO PETYJIUPOBAHUS, HO O CUX TTOD,
CYIIECTBYIOT  TIpoOenbl B 3aKOHOAATENbCTBE, KOTOPHIE  IO3BOJISIOT
3II0YMOTPEOIIATh TPETEUCKUM pa3OupaTeIbcTBOM, CO3/aBasi peajbHYI YIrpo3y
JUISl YYaCTHUKOB TpaxKaaHCKoro odopora. B aelicTByromemM 3aKOHOAATEILCTBE
KOMITETCHIIUSI apOuTpaka (TPETEUCKUX CYZO0B) TOYHO HE 00O3HAYEHA, OJHAKO
TOBOPHUTCS O TOM, YTO, apOUTPaK BIPaBE paCCMaTPUBATh BCSIKUI CITOP, KOTOPBII

BBITEKAET M3 TPaXIAAHCKUX MpaBooTHouleHud. [lo cpaBHeHHIO ¢ CyneOHbBIM




Bcepoccuitickoe CMU

«AKagemua nepgarormyeckux naeit <HOBALUA»

Ceupgetenbcteo o perucrpauum 3J1 NedC 77-62011 ot 05.06.2015 r.
(sbigaHo PeaepanbHoi ciyxboit no Hag3opy B chepe cBA3M, UHPOPMALMOHHBIX TEXHONOTUIT U MACCOBbIX
KOMMYHUKaLWif)

Caiit: akademnova.ru
e-mail: akademnova@mail.ru

pazOupaTeNbCTBOM, OCYUIECTBISIEMbIM TOCYJApPCTBEHHBIM MPAaBOCYJIMEM B
apOuTpake MOXHO BBIJCIUTHh P CIACAYIOMUX HEIOCTATKOB, KOTOPHIC
PacCMOTPATCS B TaHHOMU CTaThe.
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DISADVANTAGES OF ARBITRATION (ARBITRATION TRIAL) IN
THE RUSSIAN FEDERATION AS AN ALTER-NATIVE METHOD
LEGAL CONFLICT RESOLUTION

Abstract: In the Russian Federation, there are various forms of resolving
a legal conflict. One of them is arbitration (arbitration trial). For its effective
functioning, an effective mechanism of legal regulation has been developed, but
up to now, there are gaps in legislation that allow abuse of arbitration proceedings,
creating a real threat to participants in civil circulation. In the current legislation,
the jurisdiction of arbitration (arbitration courts) is not exactly indicated, but it is
said that arbitration has the right to consider any dispute that arises from civil

relations. In comparison with the court proceedings conducted by the state justice

in arbitration, it is possible to distinguish a number of the following shortcomings,

which will be considered in this article.
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[Ipu paspemieHuu OpUaUYECKOrO0 KOH(DIMKTa Bce OOJbIle HAOUparoT
MOMYJISIPHOCTh ~ AJIBTEPHATUBHBIE  CIOCOOBI  pa3pemieHUs  IOPUIUIECKOTO
KOH(JIMKTa, B YaCTHOCTH, MHCTUTYT apOUTpaxka (TpeTelcKoro pa3ouparenbCcTBa),
KOTOPBI SIBIIACTCS OJHUM HX TEX MOJUTHKO-IOPUANIECKUX MEXaHU3MOB
rocyJapcTBa, C TIOMOIIBIO KOTOPBIX TPaKJaHCKOE OOIEeCTBO CIIOCOOHO
CaMOPETyJINPOBATHCSI.

ApOuTpaxk, XOTh M, HE SBISIACH OPraHOM TMPABOCYIUS, SBISACTCS
IOPUCIUKIIMOHHBIM MEXaHU3MOM, CO3JIaHHBIM [JIsl pa3pelieHus] TPakKIaHCKO-
MPaBOBBIX CHOPOB. B pamMkax CyIIeCTBYIONMIETO 3aKOHOJATEIbCTBA OH
MpeACTaBIsgeT coboi Oojee CBOOOAHYIO (QopMy pa3pelieHUs CIIOXKUBIIETOCS
KOH(JIMKTA, YeM TOCyAapCcTBeHHOEe mpaBocyaue[3]. ApOutpax, peanusys
KOHCTUTYITMOHHBIC TIPaBa JUYHOCTH, TIO3BOJIICT OIICHUBATH COCTOSTHUE MMPABOBOM
JEUCTBUTEILHOCTH MHAMBHUAA K TMPaBy B II€JIOM U €r0 COCTABHBIM YacCTsM, O
CTENEeHU aKTUBHOCTH IIPABOCO3HAHUS B 001ecTBe[4].

B nelicTByromeM — 3aKOHOAATENBCTBE  KOMIIETEHIMS  apOuTpaxka
(TpeTefickuX CyqOB) TOYHO HE O0O3HAYEHA, OJHAKO TOBOPHUTCSA O TOM, HTO,
apOUTpak BIpaBE pPacCMAaTPUBATh BCAKUH CIOp, KOTOPBIA BBITCKACT W3
TPOKIAHCKUX TMpaBooTHOIEHUH. [loMHUMO TeX, paccMOTpeHHE KOTOPHIX HE
MOXKET OBITh TPEAMETOM TPETEHCKOro pa3OMpaTeNibcTBAa B COOTBETCTBUHU C
(deaeparTbHBIM 3aKOHOM HJIU MPaBHJIAMH TPETEHCKOTO pa3OupaTesbeTBa (1ema o
0aHKPOTCTBE IOPMANYECKUX JUI U Tpakaad u ap.) [2, ¢. 38]. Ho HeoObxomumo

IIOMHHUTBL, O IpEaciax HCﬁCTBHH KOH(l)J'II/IKTa, KOTOPBLIC OI'PaHUYHUBAIOTCA

TEpPUTOpPHUEH CBOETo pa3Butus. [5, C.17]
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ApOutpax (TpeTeHMCKud Cya), TMpeacTaBisss CO00M KOMIUICKCHBIN
MPABOBOW MHCTUTYT, PETYIUPYETCS HOPMaMH YaCTHOTO M ITyOIMYHOTO mpasa [6].
Bce ocHOBHBIE BOIIPOCHI €r0 CTaTyca, AESITENbHOCTH, BOIPOCHl OCIIAPUBAHUS U
UCIIOJTHEHUS, TPUHATBIX HMMHU PEIICHHWN periaMeHTHpoBaHbl: denepaabHbIM
3akoHOM oT 29.12.2015 Ne 382-®3 «OO6 apOutpaxke (TpeTeiickoM
paszoupartenbctBe) B Poccuiickoit @eaepannny», 3akonom PO ot 07.07.1993 No
5338-1 «O wMexIyHapoJIHOM KOMMEPUYECKOM apOuTpaxe», ApOUTpakHBIM
IpoLeccyanbHbIM KoJekcoM PO, ['pak1aHCKUM mpolieccyanbHbIM KojieKcoM POD.

[To cpaBHeHHIO ¢ CyneOHBIM pa30UpaTeNbCTBOM, OCYIIECTBISIEMBIM
roCyJapCTBEHHbIM MPaBOCYJUMEM B AapOUTPAKE€ MOMKHO BBIIEIUTh PN
CJIEIYIOIUX HETOCTATKOB:

B nepByro ouepeab, 3TO OTCYTCTBME y apOHUTpa)xka KaudecTB
rocyJapCTBEHHOM  BJAcCTH, KOTOpPO€ OTPUUATENBHO  CKa3bIBaeTCsl  Ha
IIPOLIECCYaIbHOM CTOPOHE, PaCCMaTPUBAEMOTO JEIIa.

B apcenanie Tperelckoro pa3oMparenbCTBa OTCYTCTBYET psifi (QyHKLHM,
KOTOPbIE MOTJIM ObI HE TOJILKO 00JIErYUTh PACCMOTPEHUE JIeJia, HO U TIOBJIUSITH Ha
€ro TOYHOCTb.

Tperelickuii Cyd HE NPABOMOYEH INPU PaA3PELIEHUU FOPUIAYECKOTO
KOH(JIMKTa, B TPUHYIUTEILHOM TIOPSAJIKE, OT CBOETO WMEHH, BBHI3BIBATH
CBUJETENEH, TpeOOBATh JOKYMEHTHI U MaTe€pHalbl OT FOCYAapCTBEHHBIX OPraHOB

U TPCTbUX JIMI, HAKJIaAbIBAaTb apCcCT Ha HMMYIICCTBO B MLCIIAX oOecreueHus

TpeOOBaHMIt CYOBEKTa IOPUANIECKOTO KOH(MIUKTA MPUOETHYIIIETO K apOUTPaxKy.

Bo BTOpBIX, TpETENUCKUH CYy IPAaBOMOYEH pPacCMaTPUBAThHCS J1€J1a TOIBKO B
TOM CJIy4ae, €clii B apOUTPa’kHOM COTJIAIIEHUN MEXKIY CTOPOHAMHU JIOCTUTHYTa
00 3TOM [1OrOBOPEHHOCTb, KOTOPOE MOXKET OBITh 3aKIIOYEHO Kak B BHUJE
apOUTpaXHOU OTOBOPKH, TaK U B BUJE OTJIEJIBHOTO COTJlalieHusi. YTo B KOHEUHOM

UTOTE YCIOKHSET BO3MOKHOCTD YYaCTHs B apOUTPAKHOM MPOIIECCE TPETHHX JIUII,
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KOTOpPBIE TaK)KE MOTYT HMMETh ONpEACICHHBIE HHTEPECHI, OTHOCSIIMECS K
JTAHHOMY FOPHIHYECKOMY KOH(IUKTY.

B Tperbux, ecid B apOUTPaXKHOM COTJIAIIICHUH, IMPEIyCMOTPEHA
OKOHYATEJIbHOCTh PEIICHHUsT TPETEHCKOro Cyaa, CTOPOHBI, KaK MPaBHIIO,
OTKa3bIBAIOTCSI OT CBOETO IpaBa Ha JIIOOYI0 (hopMy ameuisiuu, OKOHYATEIbHOE
pelieHre He MOAJISKUT oTMeHe. OIHAKO, BOIIPOC, KacaTeIbHO OKOHYATEIIbHOCTH
apOMTPa)KHOTO PEIICHHS MPEPOraTHBa JMIIb BOJIX CTOpOH. Ho maxke mpu Takux
YCJIOBHSAX, TpOICIypa OCIApUBAHMs apOUTPAKHOTO PELICHHS, BO3MOXHA, HO
KpailHe CJIOKHa, a Ha TMpakTHUKe (aKTHYeCKH HeBO3MOXkHA. I[lommucanue
COTJIAIICHUSI O TPETCHCKOM pa30HpaTebCTBE MPAKTHUCCKU O3HAYAET OTKA3 OT
J0CTyMa K mpaBocyauto [2, ¢. 37].

B deTBepThIX, apOUTpPHI, B OTJIMYME OT TOCYAapPCTBEHHBIX Cyaei
HC MPHHAMAIOT IMOCTAHOBJICHUN M HE BBIUCHIBAIOT MCIIOJHUTEIbHBIC JIUCTHI,
KOTOPbIE MOTYT TPEABSBIATHCS HEMOCPEACTBCHHO K MPUHYIUTCILHOMY

WCIIOJIHEHUIO apOUTPaKHOTO pEIICHUs, ISl 3TOro Tpedyercs oOpailieHue

rocyaapCcTBEHHBIE CyAcOHbIe opraus [1, ¢. 182].

Takum o6pazom, xoTsi B PO u paspadboTtan coBpeMeHHbIN U 3)PEKTUBHBIN
MEXaHU3M IIPaBOBOTO PETYJUPOBAHUS HHCTHTYTa apOuTpaxka (TPEeTEHCKOTO
pazomparenbCcTBa), HO O CHX IOP, CYIIECTBYIOT MPOOEIBI B 3aKOHOAATEIHCTBE,
KOTOPBIE TIO3BOJISIFOT 3JI0YTTOTPEOISATh TPETCHCKUM pa30oMpaTeIbCTBOM, CO3aBast

peanbHyI0 Yrpo3y ISl YYaCTHUKOB IPasKJaHCKOro 000poTa.
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