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LEGISLATIVE IMPLEMENTATION OF THE PRINCIPLE OF
LEGALITY IN ARBITRATION COURT

Annotation: In this article we will consider the opinions of some authors on

the principle of legality, its content and the problem of legislative implementation.

A Drief analysis of the implementation of the principle of legality is given, the

principle itself is revealed, as well as the problem of the implementation of the
principle of legality. Also in the article we will consider: the concept of the
principle of legality, its implementation, as well as one of the customs of business
turnover.
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B mHactosiimee Bpemsi ydeHble BeChbMa AKTHBHO B3SUIHNCh OOCYXKIATh
HEKOTOpbIE MPOOJIeMbl (POPMUPOBAHUS TPAKIAHCKOTO OOIIECTBA U PeaTTU3AINIO
3aKOHHOCTH B apOUTPaXHOM CYyJIONPOU3BOJCTBE CKJIOHSSCH K TOMY YTO JaHHAs

TEMa SIBJISICTCS AKTYaJIbHOM KAaK B YYEHBIX KPYrax, TaK U y IPOCTBIX YUTATEIIEH.
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Ho B ycnoBusix HeOOMBIIMX KPU3UCOB, KOTOPBIE MMEPEHOCUT Hallla CTpaHa
JIOBOJIGHO YaCTO, BCE OTHU PACCYXKIACHHS OCTAHYTCS TOJBKO JIMIb OJIATUMU
MOXKEIaHUSIMH 0€3 KaKOTO-THOO OIpeeICHHOIO YPOBHSA 3aKOHHOCTH, a OH
ceryac OYCHb BAXKCH JJIS )KUTEJICH HAILIEW CTPAHBI.

3aKOHHOCTh — ObIa W OyJZET OAHOW M3 CaMbIX BAKHBIX IPABOBBIX
KaTeTOpHUi BCEW HOPUINMYECKONW HAYKW W MPAKTUKH, @ €€ YPOBEHb U COCTOSIHUE
CITy>KaT IJIaBHBIMU KPUTEPHUSMHU >KU3HU OOIIECTBA U FPaK/IaH.

3aKOHHOCTB - 3TO COCTOSIHHE JKM3HHM OOIIECTBA, B KOTOPOM CYIIECTBYET
0JTHO U3 HauOoJsIee KAUYeCTBEHHBIX, HEIPOTUBOPEUUBBIX 3aKOHOB, OOIICITPUHSATHIX
HOPM MpPaBa, YBAKAEMbIX U UCIIOJIHAECMBIX BIACTIMH, TOKHOCTHBIMU JIMIIAMU,
OpraHM3alMsAMH ¥ IPaXkJaHaMu .

[IpyHUMOBI  3aKOHHOCTH B  apOUTPaXKHOM TIpollecCe€ IO CBOEMY
COJICP’KaHUIO BKJIIOYAIOT B ce0s1 OOJIBIIIOE KOJIUYECTBO TPEOOBAHUM K CyJaM, B
KOTOPBIX HOPMBI MaTEpUAJIbHBIX TIpaB U MPOLECCyaldbHbIX JCHCTBUH

MPUMCHAIOTCA JOCTATOYHO KOPPECKTHO, B COOTBCTCTBHUU C 3aKOHOAATCIBCTBOM O

CyneOHOM chCTeME B apOUTPAKHEIX CyHax>.

[TpyHIMIT 3aKOHHOCTM TakXKe CcyuTaeTca Hauboyiee BaXXHBIM U
MEXIUCIUIUIMHAPHBIM TPUHIUIIOM TMpaBa, KOTOPBIA SIBISIETCS OJHUM W3
OCHOBHBIX KPUTEPHEB ONpEEICHUs KauecTBa U 3(PPEKTUBHOCTU IPakJaHCKOTO
nporecca. [1ockonbKy ero nojgHoe cogepKaHue CBOJAUTCS K TOUHOMY U MPSIMOMY

WCTIOJTHEHUIO, U COOJIIOICHUIO 3aKOHOB U JIPYTUX HOPMATUBHBIX aKTOB CYJIOM.

! HaymoB A.B. Uem sIBJISIETCS 3aKOHHOCTD B apOUTPaKHOM CyJI0IPOU3BO/ICTBE// YT0os0BHOE Tipaso. 2018.
Nel. -C.2.

2 CyxoB D.B. Uto B ce0s BKIIOYAET IPUHIIAIT 3aKOHHOCTH Ha CETO/IHAIIHMUHN JieHb// COBPEMEHHOE TIPaBo.
2017. Ne 3. -C. 3.
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Conepkanue TPUHIMNA 3aKOHHOCTH 3aKPEIUICHO B CTaThsIX Kaxou
OTpacClii MpaBa, B TOM YHUCJIE B TPAXKIAHCKOM CYIONPOU3BOJACTBE. J(ManekTruka
00IlIer0 M YacTHOrO YKa3blBaeT Ha TO, YTO OOINME NPUHIUIIBI CTaHOBSTCS
OTpaciIeBLIMH, M HA000POT, OOIIME U MEKOTPACIIEBbIE IIPUHIIUIIBI B OTPACIIEBBIX".

DTa KOHIIeNIUs MPUHIMIIA 3aKOHHOCTH B HACTOSAILIEE BPEMSI BAKHA U TECHO
CBsSI3aHa C TPaBUJIBHBIM TNPUMEHEHHEM CYJIOM IPABOBBIX HOPM M aKTOB B
IrpaXIaHCKOM CYAONpOU3BOACTBE. B TO ke Bpemsi NpeAcTaBiseTCs, YTO
TpaAUIIMOHHOE TIOHMMaHWE 3aKOHHOCTH, TaK CKa3aTh, YKBUBAJEHTHO
00s13aTeIBHOMY XapakTepy MPaBOBBIX HOPM, KOTOPBIC SIBISIOTCS MOPAIbHBIMH
0e3 Kakux-I1M00 JPYruX JOTOJHUTEIBHBIX CPEJCTB. ITO CaMa CYIIHOCTh 3aKOHA
KaK TOCYJIapCTBEHHOTO OpraHa, BOIUIOIIEHHOIO B 3aKOHE, KIMEHHO I10 3TOMY OHa
HACTOJBKO BaKHA B HACTOSIIIEE BPEMSI.

[IpyHIMIO 3aKOHHOCTH - 3TO (PAKTUYECKU CYIIECTBYIOIIAs HE3aBUCHUMAs
CTPYKTYypa, KoTopas odecrneunBaeT HaM IIpaBUIIbHOE (DYHKITMOHUPOBAHNE 3aKOHA
B IpaJaHCKOM CYJIOITPOU3BO/ICTBE.

Cognepkanue TPUHIMNA BKIIOYaeT B ce0S MHOXKECTBO TPABOBBIX H
MyOJIMYHBIX CPEJICTB, TAKUX KaK IEPBHYHBIC (RJIEMEHTApHBIC) U KOMILICKCHBIC
(coctaBHbI€). DTH cpeacTBa O0ECIEYMBAIOT TMPABWIBHOE MNPUMEHEHHE HOPM
MaTepHUAIbHOTO M MPOIECCYaIbHOIO IpaBa B KOH(MIUKTHBIX CUTyalnusx. Bo-

MEPBBIX, OHHU BKJIIOYAIOT B c€0s MPOLIECCYaTbHYIO CUCTEMY, KOTOpasi OTBEYAET 3a

Moj/IepKaHue MPOLECCYaTbHON JAMCIUIUIMHBI B CyJeO0HOM pa3OupaTeabCTBE U

HaKa3aHWs 3a HEMPaBUJIbHOE IPUMEHEHUE TPABOBBIX HOPM.
[IpuHIMIT 3aKOHHOCTH TAaKXXE PETYIHPYET MNPOLECCYATbHYIO IMO3ULIHIO
CyAE€U U NPYrMX YYaCTHHKOB CYJONPOM3BOJCTBA, MOPSAOK UX PACCMOTPEHUS U

paspelieHus 1o /ey, 3allUTy IPaB U UHTEPECOB IPaKJIaH U OpraHu3alui.

3 TaGakoB A.P. 3aKOHHOCTb M €€ COOTHOINEHHE C JPYIUMHM 3aKOHOJIATENbHBIMYU mpuHmmnamu// Mup
ropuanyeckoil Hayku. 2017. Ne 6. -C. 3.
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B nonumanum aByx aBtopoB Illakuposa H.I'. u Jleiinexo K.A. npuHuumn
3aKOHHOCTHU XapaKTepU3yeTcsl TAKUMU MepaMH 0€30MaCHOCTH, KaK:
-IIPUMEHEHHE IPaXKIAHCKO-TIPOLIECCYATbHBIX CaHKIUH;
-[IPUBJICUECHUE K OTBETCTBEHHOCTHU BUHOBHBIX;
-IIPECEYCHNE HE3aKOHHO BO3HHMKIIEW WJIM POXICHHOM MPOLECCYyaTbHOU
JNEATEIBHOCTH.

PaccMoTpeHHBIM NPUHLMI ONpeAessieT CHoco0 XpaHEHUs CyJIeOHBIX

OoImMOOK. DTO TaK)Ke caMbIi Ba)KHBIH U3 BCEX APYTIUuX IIPUHIOUIIOB MAaTCPUAJIBHOTI'O

npasa’.

[TpyHIMIT 3aKOHHOCTH WMEET JIOBOJBHO CJIOXHYIO KOMITO3HUITHIO,
COJIEPKAIYI0  IPaKJAHCKO-TIPOLIECCyallbHbIE M MaTepHalIbHO-TIPABOBBIE
AJIEMEHTBI, a TaKKe€ OpraHu3alMOHHbIE BOIPOCHl (MOI0Op CYAEMCKOTO
nepcoHana, ympamieHue cyaeoHoit cucremort u 1. [.). CnemoarenbHo,
Onmarojapss TakoMy KOMOWHUPOBAHHOMY COJEP)KAHUIO, MPUHIUI 3aKOHHOCTHU
CYHIECTBYEeT OJHOBPEMEHHO C COOTBETCTBYIOIIMMHU IOPUAMYECKUMU U
OTpaciieBbIMH.

Ocoboe BHMMaHHE OOpaTUM K MpoOJIeMe 3aKOHOMATEIHHON peann3aluu
MPHUHIIMIIA 3aKOHHOCTH W IEJIeCO00Pa3HOCTH TpH MPUMEHEHUH HOPM TIpaBa.
Hcxons u3 Toro, 4To B MaTEPUAILHOM M IIPOLECCYaIbHOM MpaBe €CTh OO0JIbIIOE
KOJMYECTBO HOPM C COJACp)KaHHMEM, JArolIMM BO3MOXHOCTb TPHHSITHS
pa3IMYHBIX pEIICHHH 10 OJHMM M TeM e Bompocam. Ilpu stoM
11€1eC000pPa3HOCTh B CYAOIPOU3BOJICTBE MOXKET 03HAYATh JIUIIb OHO: OA00D B
Ka)KIOM KOHKPETHOM cllydae Hanbosee MpueMIeMoro JSHCTBUS WK PEIICHHUS B
pamMKax 3aKOHa, Ha €ro OCHOBAaHMM M B COOTBETCTBHUHM C 3aKOHOM. XOTs

HCKOTOPBIC AaBTOPbI CYUYHTAIOT, 4YTO TpC6OBaHI/I$I peajinu3aly IIpUHIHIIA

4 Hemsoposa P.10. Kak Bce BuasaT npunumn 3akonHocty// busunec B 3akone. 2009. Ne 1. -C. 3-4.
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3aKOHHOCTH MMEET JI0BOJIbHO TaKM MHTEPECHOE HE3aBUCHUMOE 3HaueHue. B eme
Oonee onpeneneHHoi (popme HEOOXOTUMOCTh BBIJICTICHUS MMPUHITATIA 3aKOHHOCTH
B KQYECTBE CAMOCTOSTEIBHOTO TMpollecca MPOBOAUTCS B paboTax SpOCIaBCKOIO
nucarens u kputhka A.T. Hukudoposa®,

Peanmuzamuss mnpuHOMITA 3aKOHHOCTH B apOMTpaXHOM  TIpoIiecce
o0OecreuynBaeTcsi OrPOMHBIM  KOJIMYECTBOM  MPOIECCYalbHBIX  TapaHTHUH,
obecrnieunBaONIMX (PaKTUYECKYIO0 peanu3aiuio npaB. K HUM OTHOCSTCS TIpex/e
BCEr0 TrapaHTUH, HECYIIUE COJECpKAHUE APYIHX MPUHIUIIOB apOUTPaAXKHOTO
MpollecCyaIbHOTO MpaBa, HAPUMEP, HE3ABUCUMOCTb CyeH apOUTPakHOTO Ccya
U ux noguumHeHue Toinbko KoHctutymum Poccuiickon CDez[epauHH6, a TakKxke
(enepanbHOMy 3aKOHY, PaBEHCTBO MEPEN 3aKOHOM M CyIOM’, KOHKYpEHIHS
MpoLiecca U PaBEHCTBO CTOPOH, OTKPBITOCTh Pa30MpaTenbCTBa B apOUTPaXKHBIX
CyJlax, HEMOCPEACTBEHHOCTh U MOCIEA0BATENbHOCTh pa30UpPaTEIbCTBA.

3akoHONATENh JETATIbHO OpraHU3yeT apOWUTpaKHBIA Mpolecc, TEM He
MEHEE JOMYCKAaeT BO3MOKHOCTh CyI€OHBIX OIIMOOK, TaK KaK YEJIOBEK 3HAET, KaK
coBepmiath omuOku. J[Jis uX yCTpaHEHHs] U BOCCTAHOBJICHUS CIPABEIJIUBOCTH
(3aKOHHOCTH) TPEIYCMOTPEHBI JTambl MEPECMOTpa peHIeHUN apOUTPaKHOTO
CyJla, a UMEHHO: 3Tall IepecMOoTpa pelIeHUM, KOTOPbIE HE BCTYIUIIN B 3aKOHHYIO
CUJIy B aneJUISIHUOHHOM MOPAJZIKE, U 3Tall MepecMOTpa PEIICHUH, BCTYIUBIINX B

3aKOHHYI0 cuiy. KOpuanueckas cuia B KacCallMOHHOM MOPSAKE, & TAKXKe IO

BHOBL OTKPBLIBINMMCA O6CTO$ITCJ'IBCTBaM8.

> Hukugopos A.T BblaeneHre NPUHIMIA 3aKOHHOCTH HA OCHOBE MHEHHMii rpaxaH 3apyOexHbIX cTpan// Mup
ropunnueckoit Hayku. 2015. Ne 7. -C. 4-5.

® Koncturyuus Poccuiickoit ®@enepauuu 1993r. (B mocnenHeit pea. 3akoHOB O MONpaBKax K
Koncturyuu P® ot 30 nexadpst 2008r. Ne 6-DK3, ot 30 nexadpst 2008r. Ne 7-OK3, ot 5 despans 2014r. Ne 2-
@K3, or 21 urons 2014r. Ne 11-DK3) // Cobpanue 3akoHoaarensctBa PD. 2014. Ne 31. Cr. 4398.

" ®denepanbHblil KOHCTHTYIMOHHBIA 3akoH «O cyneOHOM cucteme Poccuiickoii Menepanum» OT
31.12.1996r. Nel- ®K3. (B akryansHOl penakimn)// Poccuiickas razera. Ne 3.1997.

8 Byrues B.B., Tapycuna H.H. ApOGuTpaxHslii Cya Kak rapaH;i peaiu3alii NPUHIUIA 3aKOHHOCTH//
IpaBo u rocynapcTBo: Teopus u npaktuka. 2018. Ne 8 (56). -C. 6-9.
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ApOUTPaKHBIN Cy/, YCTAHOBUB MPU PACCMOTPEHUH JI€JIa HECOOTBETCTBHE
aKTa TOCYyJAapCTBEHHOI'O0 OPraHa, MECTHOTO CaMOYyIpPaBJEHHs, WHOrO OpraHa
3aKOHOAATEIbCTBY, B TOM YHCIIE BBIHECHIETO €r0 CBEPX €ro MNOJHOMOYHU,
IIPUHUMAET PELICHUE B COOTBETCTBUH C 3aKOHOM.

Ecnu mexayHapoaasiM foroopom Poccniickoit denepanuy yCTaHOBIICHBI
VHBIEC NPABUJIA, YEM T€, KOTOPHIEC MPEIYCMOTPEHBI 3aKOHOM, TO HPUMEHSIOTCSA
MpaBuja MEXAYHAPOAHOTO JoroBopa. IIpw OTCYTCTBHMM TMpPaBOBBIX HOPM,
PETYJIUPYIOIIUX CIIOPHBIE OTHOIIECHUS, ApOUTPAKHBIN Cya MPUMEHSIET HOPMBI
[IpaBa, PEryJUpyIOLIUEe AHAJIOTMYHBIE OTHOILIEHUS, a MPU OTCYTCTBUM TaKHUX
MPaBUJI pa3peliaeT Crnop Ha OCHOBE OOIIMX MPUHIIUIIOB U 3HAYEHUS 3aKOHOB.

ApOUTpaKHBIII Cydl B COOTBETCTBHM C 3aKOHOJATEILCTBOM M|
MEXAYHApOIHBIM 10T0BOpoM Poccuiickoit deaepannu mpuMEHSIET HOPMBI IpaBa
Ipyrux rocyaapcts. [Ipu paccMOTpeHUN U pa3pelieHUur CIOPOB apOUTpaKHBIC
CyAbl PYKOBOJCTBYIOTCS  3aKOHOJATEIBCTBOM O  CYAONPOU3BOJICTBE B

apOUTPAXKHBIX Cydax MO CT. 3 ApOUTpakHOTO MPOILECCYAIbHOTO KOJEKca

Poccniickoii ®enepanyn® (nanee - AIIK P®). D10 3aK0OHOJATENBCTBO HAXOAUTCS

B BeZeHnu Poccuiickoit @enepannu.

ApOuTpaxHble CyJbl pacCMaTpUBAIOT Jiejia Ha OcHOBaHUM KoHCTUTYyIMU
Poccuiickon @enepannu, MeXAyHAPOIHBIX T0roBOpoB Poccutickoit deneparuu,
dbenepadbHbIX ~ KOHCTUTYIHMOHHBIX  3aKOHOB,  (elepajbHBIX  3aKOHOB,
HOPMATUBHBIX TMPaBOBbIX akToB lIpesmaenrta Poccuiickorn @enepanuu u
HOPMAaTHBHBIX IPABOBBIX aKTOB (he/IepaTbHBIX OPraHOB UCIIOJHUTEIILHOM BIACTH,
KOHCTUTYIIMH (YCTaBOB), 3aKOHbI M HWHbICE HOPMATHUBHBIC IIPABOBHIE AaKThl

cyowsektoB Poccuiickoit denmeparuu, akThl OPraHOB MECTHOTO CAMOYTIPABIICHUS.

® ApGutpaxHbIi mporeccyanbHblii komeke Poccuiickoit ®@emepamun ot 24.07.2002r. Ne 95-®3 (B
akTyanbHOU pepakuun)// Poccuiickas rasera. Ne 137.2002.
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ApOUTpakHBII CyJl, yCTAHOBUB IIPU PACCMOTPEHUHU Ji€Jla HECOOTBETCTBUE
HOPMAaTHBHOIO IPAaBOBOIO AaKTa JIpyroMy HOPMAaTHBHO-IIPABOBOMY akKTy,
MUMEIOUIEMY BBICIIYIO IOPUAMYECKYIO CHIIY, B TOM YHCJIE BBIHECEHUIO €ro C
IPEBBIIIEHUEM IOJHOMOYMI, MPUHUMAET CYJIeOHBIH akT B COOTBETCTBHM C
HOPMAaTHBHBIM TMPAaBOBBIM AaKTOM, HMMEIOIIMM BBICIIYIO FOPHIHYECKYIO CHILY
(ctates 13 AIIK PO).

ApOUTpaXXHBIII Cyd B COOTBETCTBHM C 3aKOHOAATEIbCTBOM WIIH
MEXIyHApoaAHbIM JoroBopom Poccuiickoii ®enepanuy NPUMEHSET HOPMBI
3aKOHO/ATENIBCTBA IPYTUX FOCYAAPCTB, a TAK)Ke 0ObIUau JI€JI0BOro 000poTa.

[To oObryaro genoBoro odbopora, KoTopbii B cuiy cr. 5 'K PO moxer
IIPUMEHATBCS  CYAOM IIPpU  PA3PELICHHH  CIIOpPAa, BO3HHUKAIOIIETO W3
MPEANPUHUMATENLCKOM  JIESATENIbHOCTH,  €ro  CjleayeT  IOHHMMaTh  He
YCTAaHOBJICHHBIM 3aKOHOM WJIHM JOTOBOPOM, HO YCTAHOBJIEHHBIM, TO €CTb
JOCTaTOYHO ONPEJEICHHBIM 10 CBOEMY COJIEPKaHHUI0, TPUMEHSIEMbIM B JTHOO0M
chepe enoBOM AaKTUBHOCTM IMpaBUJia TMOBEIEHUSA, TaKUE KaK Tpaguluu
BBITIOJIHEHHS ONpe/IeTeHHBIX 003aTenbeTB .,

[TomaraeM, 4TO OCO3HAHHWE BAXHOCTU IMPUHUMUIA 3aKOHHOCTH CYAbSIMU

MOBBICUT Y HUX OTBETCTBEHHOCTH 3a IIPUHATHIE PEIIEHUs] OT UMEHH Poccuiickoin

®enepanuu. Y Torna, nocie noAnucH CyabH, U3 cya OyJaeT UCXOAUTh Cy1eOHBIHI

aKT, BBI3BIB3,IOI].[PII>1 AOBCPUC CTOPOH C TOYKHM 3PCHHUA KaK €ro HaJICKAIICTO

MpoLeIypHOro 0(hOpPMIIEHHS, TaK U €T0 3aKOHHOTO COJIEPKaHUS.
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