Bcepoccuitickoe CMU

«AKagemua negarormueckux naeit «<HOBALUUA»
CeupetenbctBo o perucrpauum 3J1 NedC 77-62011 ot 05.06.2015 r.
(sblgaHo PepepanbHoit cnyx60ii no Hag3opy B cdhepe cBA3M, UHGOPMALMOHHDIX TEXHONOTUIN U MACCOBbIX
KOMMYHUKaLui1)

Caiit: akademnova.ru
e-mail: akademnova@mail.ru

Enkun [.A. YcnosHoe ocyxcdeHue 8 yz20n08Hom nipase Pocculickoii ®edepayuu // Akademus
nedazoz2uveckux udeli «Hoeayus». Cepua: CmyodeH4yecKuli Hay4Hoblli eeCcmHuUK. — 2017. — Ne 12
(dexkabps). — APT 559-35n. — 0,2 n.n. - URL: http: //akademnova.ru/page/875550

PYBPUKA: OPUANYHECKUE HAYKU
YK 343.2

Eaxnn Jlanna AnekceeBHY

CTYIEHT 2 Kypca, IOpUANIeCKuil haKkyIbTeT

OI'BOY BO «Openbyprckuit rocy1apCTBEHHBIN YHUBEPCUTET
r. OpenOypr, Poccuiickas @enepanus

e-mail: danya0226@gmail.com

YCJOBHOE OCYKJIEHUE B YTOJIOBHOM MPABE POCCUICKOI
®EJEPALIAN

Annomayus: B TaHHOM cTaThe Jae€TCs aHAINU3 CYNIHOCTH MHCTUTYTA YCIOBHOTO
OCYXJIeHHS. PacKkphIBalOTCS pa3iWYHBIC B3TJIAIBI  YUCHBIX OTHOCHTEIBHO
MPaBOBOM HOPMBI WHCTUTYTa YCJIOBHOTO OCYXJIeHus. [IpoaHanmn3mupoBaHbI
aKTyaJIbHBIC BOIIPOCHI COOTHOIIEHHUS YCIIOBHOTO OCYXKJICHHS M OTPaHUYCHHS
CBOOO/EL.

Knrwouesvle cnosa: yronoBHOE TIpaBO, YCIOBHOE OCYXKICHUE, HaKa3aHHE,

orpaHu4eHure cBoOObl, MEpa YroJIOBHO-TIPABOBOTO BO3JICHCTBUSI.

Elkin Daniel Alekseevich

2nd year student, faculty of law

FSBEI "Orenburg state University"
Orenburg, Russian Federation



mailto:danya0226@gmail.com

Bcepoccuitickoe CMU

«AKagemua negarormueckux naeit «<HOBALUUA»

CeupetenbctBo o perucrpauum 3J1 NedC 77-62011 ot 05.06.2015 r.
(sbigaHo PeaepanbHoi ciyxboit no Hag3opy B chepe cBA3N, UHPOPMALMOHHBIX TEXHONOTUIN U MACCOBbIX
KOMMYHUKaLui1)

Caiit: akademnova.ru
e-mail: akademnova@mail.ru

PROBATION IN CRIMINAL LAW OF THE RUSSIAN FEDERATION

Abstract: this article analyses the essence of the Institute of probation. Reveals

the various views of scientists on the legal norms of the Institute of probation.

Analyzes the current issues of the ratio of probation and restriction of liberty.

Key words: criminal law, probation, punishment, restriction of freedom, the

measure of criminal and legal impact.

Ha cerogusiuiHuil 1eHb MPUOPUTETHBIM HAINpaBICHUEM PE(HOPMHUPOBAHUS
npaBoBOM cucteMbl Poccun siBisieTcst oOecriedeHne mpaB U CBOOOJ JIUYHOCTH.
Tak, B mpoliecce NPUMEHEHHS YTOJIOBHO-IIPABOBBIX HOPM HAYyYHBIE JEATEIU
BBISIBWIIM PSIJl akTyalbHBIX mpobnem [11, c. 107]. HMHCTHTYT yCIOBHOTO
OCYXXJIeHUsI HE cTaln uckioueHueM. OH Bcerja Obul IPEIMETOM 0C000ro
BHUMAHHSI POCCUMCKOW YTOJIOBHO-IIPABOBOM JIOKTPHUHBL. J{HMCKYCCHOHHOCTH
JAHHOTO BOIIPOCA CBsI3aHA C €ro HE BIOJHE YAAa4HOW 3aKOHOAATEIIbHON
dbopmynupoBkoil. Takke 3TO CBA3aHO C PACIOJIOKEHUEM HOPM, KOTOpPBIC
PErIaMEHTUPYIOT YCJIOBHOE OCYXKIEHHE B CHUCTEME YTOJOBHOIO KOJEKca
Poccutickon ®enepanyu. MHCTUTYT YCIOBHOIO OCYXAEHHS HE BKIIKOYEH B
cucrteMy HakazaHui. OH yperynupoBaH HopMamu 1. 10 YrosoBHOro xkomekca,
KOTOpBIE TIOCBSILEHBl IPAaBUJIaM HAa3HAYEHUs HakKa3aHWs. XOTSA MO JIOTHKE
Ha3BaHHBIE HOPMBI JOJDKHBI OTHOCUTHCA K 1. 12 «OcBoOOXIeHHue Ot
HakazaHus». HenocnenoBaTeNnbHOCTh 3aKOHONATENI W IPOTUBOPEUYHBOCTH
CyJIeOHOM MPaKTUKU OTPAXKaeT pa3IMyHble TOUKHU 3peHust yueHbiX. OT TOro, Kak
pa3pemmTcs JaHHas MpoOiieMa, 3aBUCHUT JIESITEIbHOCTh NMPABOOXPAHUTEIBHBIX
OpraHoB, KOTOpasi CBsI3aHa C Ha3HAYEHUEM, UCTIOJTHEHHEM M OCBOOOKICHHEM OT

HaKa3aHU.
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AKTyanpHOCTh JaHHOUM MpoOJieMbl CBsi3aHa ¢ TpuHATHEM DemepasbHOTO
3akoHa oT 27.12.2009 1. Ne377-®3 «O BHeceHMHM W3MEHEHUH B OTIEJIbHBIC
3aKoHozaTenbHble akThl Poccuiickonn ®denepanuu B CBSA3UM C BBEICHUEM B
NEUCTBUE IIOJIOKEHMM YTOJIOBHOrO Koaekca Poccuiickonn @epepanuu u
YT0JIOBHO-UCTIOITHUTENBHOTO KoJiekca Poccuiickorn denepannu 0 HaKa3aHUU B
BHJIC OTpaHHUYCHUS CBOOOABD [2]. BO3HHMK BOMpPOC 0 KOHKYPEHIMH YCIOBHOTO
OCYKJICHHS C YTOJIOBHBIM HaKa3aHUEM B BUJIC OTPAHUYCHUS CBOOOIBI.

Coneprxanue yCIIOBHOTO OCYXJICHUSI PACKPBIBAETCA 3aKOHOJATENEM B 4. |
cT. 73 YronoBHOro kojiekca. B maHHOW cTaThe CKa3aHO, YTO IMPUMEHCHUE
YTOJIOBHOTO OCYXKJICHHSI BO3MOXKHO TOJIbKO MPW HA3HAYCHUU OIPEICICHHBIX
HaKa3aHUW: HCIPABUTENbHbIE pPa0OThl, OTPAaHUYEHUE IO BOECHHOU CIyXO0e,
JUIIEHUE CBOOOJBI, COJIEp)KAHWE B JAUCIHUINIMHAPDHOW BOWHCKOM YacCTH.
HeoO6xomumMo OTMETHTBH, YTO TOJIOKEHUS JAHHOW CTaThd HE NMPUMEHSIOTCS K
OTPaHUYCHUIO CBOOOIbI. ITO BIIOJHE OMPaBIaHO, TaK KaK CYIIECTBYET CXOACTBO
MEXAY 3TUMU MMPABOBBIMU MHCTUTYTaMH.

[Tocne mpuUHATUS YCJIOBHOTO OCYXAEHHUS, Cyly HEOOXOIUMO MPUUTH K
BBIBOJIY O BO3MOYKHOCTH MCIIPABJICHUS OCY>KJIEHHOTO 0€3 OTObIBaHUSI HaKa3aHUSI.
I[ToMmumo xapakTepa W CTENEHU OOIIECTBEHHOHW OMACHOCTH, CYJl YYHTHIBAET
JUYHOCTh BUHOBHOTO U CMSTYAIOIIUE, JTM00 OTAr4aronue BUHy 00CTOATENIbCTRA.
IIpu sTOM, B YTOJIOBHOM KOJIEKCE MPEAYCMOTPEHO OTPAaHUYECHUE MPUMEHECHUS
YCIIOBHOT'O OCYXJICHUSA:

1) VY CIIOBHOE OCYXK/IEHUE HE HA3HAYACTCS JIMIAM, KOTOPBIE OCYXKICHbI
3a MPECTYIUICHUS POTUB MOJIOBOM HEMPUKOCHOBEHHOCTH HECOBEPILIEHHOJIETHUX,

He gocTurmmx 14 jer.

2)  YcioBHOE OCYXJIEHHE HE MPUMEHSETCSA, €CIU JIMIO COBEPIIUIIO

TSHKKOE MIJTH 0CO00 TSHKKOE MPCCTYIUICHUC B TCUCHUC UCIILITATCIIbHOI'O CPOKaA ITPU

YCIIOBHOM OCYXECHHH.
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3)  VYcioBHOE OCyXIeHHE HE TMPUMEHAETCS K JIMIaM, KOTOpPbIE
COBEpUIWJIM MPECTYIJIEHWE B TEUEHUE HE OTOBITOM 4YacTM HaKa3aHWA,
Ha3HAYEHHOI'O 3a COBEPLICHUE YMBIIIJIEHHOIO MPECTYIUIEHUs IPU YCIOBHO-
JIOCPOYHOM OCBOOOKICHUH.

4)  YcrnoBHOE OCYXICHHE HE Ha3HA4aeTcsl MPH OMACHOM, JHOO 0co00
OIIaCHOM PELUIUBE.

Hecmotpsa Ha TO, 4TO YCIOBHOE OCYXKIECHHE HE BKIIOYEHO B CHUCTEMY
HaKa3aHUM, KOTOpas MpPEeIyCMOTPEHBl YTOJOBHBIM KOJIEKCOM, OHO YacTO
paccMaTpUBaAETCA HAYYHBIMU ACATEIAMH B KAYECTBE OJTHOTO U3 BUJOB HAKA3AHUS.
JlaHHas 1O3ULMsA OCHOBaHAa Ha TOM, YTO YCJIIOBHOE OCYKICHHE — 3TO OIUH U3
BHUJIOB aKTa TOCYJAPCTBEHHOTO MPHUHYKIEHHUS. [Ipn 3TOM, HHCTUTYT YCIIOBHOTO
OCYXJCHUS, KaK U Ipyrue BUbl HAKA3aHUS, COIEPIKUT FIIEMEHTBI TPUHYKICHUS,
TaK KakK YCJIOBHO OCYXKJCHHBIH 00513aH BECTH CeOsl ONpEIECIIEHHBIM 00pa3oM B
TEYEHHE UCIBITATEILHOTO CPOKA. B KayecTBe elie 0JJHOro J0Ka3aTeslbCTBa TOTO,
YTO YCJIOBHOE OCYXKJIECHHE — 3TO OJUH W3 BUIOB HAKA3aHUs, SBISIOTCS JAEKPETHI

COBETCKOM BJIACTH U MepBble YTosoBHbIE KoJeKchl pecnyosuk CCCP. Onu

paccMaTpUBaIK YCIOBHOE OCYXJICHUE KaK MPaBOBOM MHCTUTYT Hakas3aHus [7, c.
202].

B ropuauyeckoil nuteparype Oblla BbICKa3aHa MMOX0as TOYKa 3peHus. B

HEHW YTBEPKIAJIOCh, UYTO YCJIOBHOE OCYKJICHHE IMPEJCTABISCT COOOM IMOPSIOK
0TOBIBaHMS HaKa3aHUs, P KOTOPOM IIPUTOBOP HE IMPUBOAMTCS B UCIIOJHEHHE [6,
c. 6]. HeoOxomumo OTMETHTh, 4YTO JaHHAs TOYKA 3PEHHUS COBMAIACT C
NpEeapIAyIIed MO3ULIHUEN OTHECEHUS] HHCTUTYTAa YCIOBHOTO OCYXICHUS K
HAKa3aHHIO, TaK KaK B Ka4eCTBE apryMeHTa NMPUBOIAATCA HOPMBI CT. 38 OCHOB
yrosioBHOTO 3akoHoAarenscTBa Coro3a CCP u coroznbix pecnyonuk 1958 roga. B
JAHHBIX HOpPMax TOBOPUTCS, YTO TPH YCTAHOBJICHUHU HEIEIecO00pa3HOCTH

OTOBIBaHUS OCYXXACHHBIM JIMIICHUSA CBO6OJIBI HJIN UCIIPABUTCIbHBIX pa60T cya
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MOXET HE€ MNPUBOAUTH MPUTOBOP B UCIIOJIHEHUE, a TMPUMEHUTH YCIOBHOE
ocyxaenue [6, c. 323].

OngHako CTOMT OTMETUTh, 4YTO HE KaXKI0€ NPUHYKICHUE SIBISETCS
HakazaHueM. [IpuMepoM BBIIIECKA3aHHOTO MOTYT SBJSTHCS MPUHYIUTEIbHbBIC
Mepbl BOCIUTATEIBHOTO BO3JACUCTBUS, KOTOPHIE MPUMEHSIOTCS B OTHOIICHHUU
HECOBEPIICHHOJIETHETO B NOPsAKE CT. 90 YTOI0BHOTO KOJEKCA.

NHCTUTYT YCIIOBHOTO  OCYXKIEHHMSI paccMaTpUBalOT B  KAauecTBE
Pa3HOBUIHOCTEH  OCBOOOXKJEHHMS OT Haka3zaHus. B 10Ka3aTenbCTBO
BBIIIIECKA3aHHOTO MOHO TPUBECTU YyTBEpkKAcHUsA HaydHoro pestens C.B.
JpsakoHoBa. OHa CYMTAET, YTO OTJIWYUTEIBbHBIM CBOWCTBOM HWHCTUTYTA
YCJIIOBHOTO OCY’KJICHHUS SIBJISIETCSI MPEIOCTABIICHUE OCYKACHHOMY OCBOOOKACHUS
OT HAaKa3aHUs NPU YCJIOBUAX BBIIOJHEHUS OCYKJICHHBIM BO3JIOKEHHBIX HA HETO
00s13aHHOCTEW M OTpaHUYECHUI B TEUYCHHE HUCIIBITATENILHOIO Cpoka. B mro0oii

MOMEHT MCHBITATEILHOTO CPOKA, IPH HAPYIIEHUH OCY>KJIEHHBIM TpeOOBaHUI

cyZa, MOXKET MPUMEHSATHCS peanbHOe HakaszaHue [5, ¢. 18].

B oredecTBEHHON KOPUAMYECKOM JUTEpPAType NPEAIAraeTcsi OTHOCUTH
YCIOBHOE OCYXKJICHHE K Pa3sHOBUIHOCTH OTCPOYKHM MCIIOJHEHUS HAKa3aHUS.
JlaHHO€ MHEHHE OCHOBAaHO HAa HOPMAaxX JEWCTBYIOLLIETO 3aKOHOAATENIbCTBA,
KOTOPOE€ CBSI3aHO C BO3MOXKHOCTBIO TIPH OINPEACICHHBIX O0CTOSATEIBCTBAX
(ycnoBusX) He MPUBOAMTH B UCIOJIHEHHUE Haka3aHue. Ho cienyer ydecTs, 4To CT.
82 VYToJIOBHOTO KOAEKCAa NPEIyCMaTPUBAET OTCPOUYKY HAKa3aHUE, TO €CTh
OTJIO)KCHHE Haka3aHusi Ha Oojee MNO3AHHM Cpok. OTCPOUYUTH HCIIOJHEHHE
HaKa3aHUsI MOKET TOJIBKO CyJI MPHU ONPEIEICEHHbIX 00CTOsATENbCTBAX. B nmepByto
ouepeib, K TAKUM 00CTOSITEILCTBAM OTHOCHUTCS YXO7I 32 peOeHkoMm [4, c. 14].

Kak cuuraer JI.A. Ps6Oxo, ropuaudeckas mpupoja YCIOBHOTO OCYKICHUS
CBsI3aHA C HEHCIIOJHEHHEM OCHOBHOIO BHJA HAKa3aHWs I10J OIPENEIICHHBIM

ycnoBueM. To €CTh IMyTeM HUCIBITATEIBHOTO CPOKA, OCYKIEHHOMY HEOOXOAMMO
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coOJI0/1aTh BO3JI0’KEHHBIE HA HEro OOS3aHHOCTH, JJIA TOTO, YTOOBI JTOKa3aTh
UCIpaBiieHue cBouM nosejaenuem [10, c. 14].

B ropunnueckoil nuTepaType YCIOBHOE OCYXJICHUE PAaCCMATPUBAETCA B
BHJIe 0c000H (HOPMBI OCYIIIECTBIICHHS YTOJIOBHON OTBETCTBEHHOCTH. Y CIIOBHOE
OCYXJCHUE BBIPAKAETCS B OCBOOOKICHUH YCIOBHO OCYXJACHHOTO OT PEajbHOTO
Haka3aHusi C T[PUMEHEHHEM MEp  YroJOBHO-TIPABOBOIO  BO3JICUCTBUS
(ucribITaTeNIBHBIN CPOK) [8, c. 14].

[To3uiusi aBTOPOB, COTJIACHO KOTOPOM YCIOBHOE OCYXKAEHUE — ATO Mepa
YTOJIOBHO-IIPABOBOT'O BO3AEHCTBUS, MPEICTABIISIONIAs cO00M (hopMy peanuzanuu
YrOJIOBHOM OTBETCTBEHHOCTH SBJSICTCs HauOosiee ompapaanHou [9, c. 10].
[IpencraBienHass Mepa uMeeT OCOObI XapakTep, TaKk KaK OHa HE BKIIIOYAECT B
MepevYeHb HU BUJIbI HaKa3aHUW, HU BUJBI OCBOOOXKICHUS OT Haka3aHu. OHAKO
OHa COJIEP>KUT U AJIEMEHTHI HAKA3aHUs, U 3JIEMEHTHI OCBOOOK/ICHHUS OT HAKA3aHUSI
[4, c. 14].

AHanmu3 YCIIOBHOTO OCYXJCHUS M OTPaHUYCHHUS CBOOOJBI TMO3BOJISIET
BBIJICTTUTH OOIIME M OTJIUYUTENIbHBIC YEPThl TaHHBIX UHCTUTYTOB. K cxoncTBam
OTHOCHUTCSI TO, YTO OHU OTHOCSTCSI K MepaM rOCyJapCTBEHHOIO MPUHYXKICHUS,
OHHM TIPECICAYIOT 1eIb UCTIPABIICHUS OCYXKIECHHBIX 0€3 30N OT 0OIIecTRa.
OO6uue yepThl HaxoaaTcs B 4. 1 ¢T. 53 u 4. 5 c1. 73 YrojioBHOro Kojekca,
KOTOPBIE COJIEpkKAT OrpaHUueHHE MpaB. K 3TUM OrpaHUYeHUsIM OTHOCSATCS MpaBa
u CBOOO/IBI OCY’KJICHHBIX: Ha JUYHYIO HEMPUKOCHOBEHHOCTb,
HETPUKOCHOBEHHOCTh YaCTHOM JKM3HU, y4aCTHE B MUTHHTaX U JEMOHCTpaIUsIX,

MCCTBUAX U OP., 4 TAKIKC 00513aHHOCTH SBIATHCS JB1 pCrucTpal B yrojJIOBHO-

MCIIOJHUTEIIbHYIO MHCTICKIUIO 10 4 pa3 B mecs [8, ¢. 15].

OTnuunTeNbLHBIN IIPpU3HAK, KOTOpLIfI ABJICTCA OCHOBHBIM 3aKJIHO4YacCTCA B
TOM, YTO OI'PAHHUYCHUC CBO60I[BI OTHCCCHO K BHUIY HaKaSaHHﬁ, a YCIIOBHOC

OCYXKJICHHE — WHAsl Mepa YrOJIOBHO-TIPABOBOT'O XapaKTepa.
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B u. 1 cr. 74 YronoBHOro Kojiekca MHPEAyCMOTPEHO, YTO €CIU 10
MCTECUYEHHUSI HCIBITATEIbHOIO CPOKa YCIOBHO OCYXKAEHHBIM J0Ka3ajl CBOE
UCTIpaBjiieHUE (CBOMM TIOBEJECHHUEM, BO3MEIICHUEM BpeAa), TO CYJ MOXKET
OTMETHUTh YCIOBHOE OCYXKJICHUE U NPUHATH PEUICHUE O CHATHUU CYAUMOCTH, HO
TOJBKO TIO MPEICTABICHUI0 OpraHa, KOTOPBIA OCYIIECTBISET KOHTPOJb 3a
MOBEJEHUEM YCJIOBHO OCYXJEHHOTO0. 3aKOHOM YCTAHOBJIEHO IIpaBUJIO, B
COOTBETCTBUH C KOTOPHIM YCIIOBHOE OCYXKJICHHE MOKET ObITh OTMEHEHO TOJBKO
[0 WCTEYCHUU TMOJOBUHBI (HE MEHEE TMOJOBHUHBI) YCTAHOBIICHHOTO
HCIIBITATEIIBHOTO CPOKA.

[Ipy  Ha3HauYeHUM  YCIOBHOTO  OCYXKJCHUS, yCTaHaBJINBACTCS
HCTIBITATENIbHBIN CPOK, B TEUEHHUE KOTOPOTO OCYKACHHBIN 00513aH BECTH Ce0s TaK,
yTOOBl HE HapyliaTh npeanucanus cr. 73 u 74 VYronoBHoro kojekca. [lpu
OTpaHUYCHUH CBOOOJBI HCIBITATEIBHOW CPOK HE TMPEAyCMOTPEH, OIHAKO
HeOOJIbIIME YCIIOBHOCTU B HakKa3aHUU ycMmaTpuBaroTca. M3 3Toro ciemyer, 4to
OTpaHUYECHHE CBOOOJIBI CBSI3aHO C TIOPUIIAHUEM BHUHOBHOTO OT WMEHH
roCy/apCTBa, OCYXKJICHUU €r0 W MPETEPHEBAHUU OCYKJICHHBIM OIMPEICICHHBIX
orpanmnuenuii [3, c. 17].

[TogBoast WTOr, MOXHO CHEJIAaTh BBIBOA, YTO HWHCTUTYT YCIOBHOIO
OCYXIEHHUSI UMEET CBOIO CHenu(puKy, KOTOpas ONpeaesieTcs pacroyioKeHUEM
HOPM YTOJIOBHOTO KoJeKkca. I1o cMmbIciy 3ak0oHa, OnpenesieTcs, 4To yCIOBHOE
OCYKJEHHUE MOXKET IMPUMEHSTHCS TOJIBKO IOCJIE TOTO, KAK HaKa3aHUE CYJIOM yXKE
Ha3HayeHO (MOJCYAMMOMY BBIHECEH OOBMHHUTEIBHBINM MPUTOBOP U Ha3HAUYCH
KOHKPETHBI BHUJ M pa3Mep Haka3aHUs). YCIOBHBIM SBJISETCSA TOJBKO
WCTIOJTHEHUE HaKa3aHUsl, KOTOpoe ObUIO Ha3HaueHO. Pa3ymMHBIM sBIISIETCS

PAaCCMOTpPEHHUE YCIOBHOTO OCYXKJEHHUS B KadecTBe crenuduueckoin ¢GhopMbl

YCJIIOBHOT'O OCBOGO)KI[GHI/U{ OT PC€aJIbHOI'O OTOBIBAaHMS Ha3HAYCHHOTO HaKa3aHMSI.
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