Bcepoccuitickoe CMU

«AKagemua negarormyeckux naeit «<HOBALUA»

Ceupgetenbcteo o perucrpauum 3J1 NedC 77-62011 ot 05.06.2015 r.
(sblgaHo PepepanbHoit cnyx60ii no Hag3opy B cdhepe cBA3M, UHGOPMALMOHHDIX TEXHONOTUIN U MACCOBbIX
KOMMYHUKaLWif)

Caiit: akademnova.ru
e-mail: akademnova@mail.ru

AbopuHa f.B. Pazsumue u ocobeHHOCMU (hYHKYUOHUPOBAHUA UHCMumyma cemou U 6paKka e
pumckom npase // Akademusa nedazoaudeckux udeli «Hosayusa». Cepusa: CmydeH4yecKuii Hay4yHbIl
eecmHuK. — 2018. — No5 (matii). — APT 228-3a. - 0,2 n.n. - URL: http: //akademnova.ru/page/875550

PYBPUKA: IOPUANYECKUE HAYKU
AoOopuna [lapbs BaagumupoBHa
Crynentka 1kypca daxynbrera rnpasa
Hayunwii pykosooumens.: l1laxanos B.B.,
K. 0. H., IOUEHT Kadeapbl TEOPUU U UCTOPUH I'OCY1apCTBA U IIPaBa.
B® PAHXul'C Bnagumupckuii punman «Poccuiickas akajieMust HApOJIHOTO
X035IMCTBA U rocyAapcTBeHHOU ciyk0bl nipu [Ipezunente PDy»
r. Bnagumup, Poccuniickas ®@enepanus

e-mail: missis.aborina@mail.ru

PA3BBUTUE U OCOBEHHOCTHN ®YHKIIMOHUPOBAHUA
HUHCTUTYTA CEMBU U BPAKA B PUMCKOM ITPABE

Annomayus: B craTthe paccka3blBaeTcs O POJM U CYHIHOCTH CEMbH U Opaka B
PumckoMm mpaBe, MOKa3bIBAIOTCS OCHOBHBIC TIOHSITHS CEMbH, Opaka, poJCTBa, a
TaKX€ ONPEAEIAIOTCA UX OCHOBHBIE BUJIbI M IPU3HAKHU. Takke B JaHHOU CTaThe
TOBOPUTCS O CYIIHOCTH TaKUX MOHSITUM KaK arHaTCKOE U KOTHATCKOE POACTBO B
npase [[peBHero Puma. AKTyaabHOCTBIO JAHHOW TEMATUKH SBJISIETCS TO, YTO B
HACTOSILIEE BPEMSI MHOTME U3 U3YUYEHHBIX BO33PEHUN TOTO BPEMEHU ONPEAECIISIOT
COLIMAJIBHYIO PEaIbHOCTh, ITOKA3bIBAIOT CBOKO HEOOXOAMMOCTh, BHEBPEMEHHOCTD

U YHUBCPCAJIIbHOCTD. I/I3yquHe JAaHHBIX ACIICKTOB ITO3BOJIACT PaCHIMPUTL CBOH

INpCaACTaBJICHUA 00 HHCTUTYTC CCMbH U 6pa1<a, IIOHATHb UX UCTHHHYIO CYINIHOCTH U

HEOOXOIMMOCTb.

Kniouesvie cnosa: bpak, poacTBo, CEMbs, CBSI3b, MPABOOTHOLICHHUS, TTPABO.
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DEVELOPMENT AND FUNCTIONING OF THE INSTITUTION OF
FAMILY AND MARRIAGE IN ROMAN LAW

Annotation: The article describes the role and essence of family and marriage in
Roman law, shows the basic concepts of family, marriage, kinship, and defines
their main types and characteristics. Also in this article it is spoken about essence
of such concepts as the agnatic and cognitive relationship in the law of Ancient
Rome. Actuality of this theme is that currently, many of the studied ideas of the
time define social reality, to show its necessity, timelessness, and versatility. The

study of these aspects allows you to expand your understanding of the institution

of family and marriage, to understand their true nature and necessity.
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PumMckoe mpaBo sBisieTcs Oa3UpyIOIIMM OCHOBAaHHUEM COBPEMEHHOIO
mpaBa. HecmoTps Ha TO, YTO MHOIME IIPABOBBIE HOPMBI IIPETEPIEIN
3HAYUTENIbHbIE U3MEHEHUS IPU CBOEM Pa3BUTUU U (HYHKUIMOHUPOBAHHH, OoJiee
YHUBEPCAJIBHOTO W HEOTHEMJIEMOTO IpaBa, YEM PHUMCKOE, HE CYIIECTBYET.

Baxnoe 3HaueHne B PumckoM IpaBe omnpenensercs TakoMy HHCTUTYTY, Kak
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UHCTUTYT CeMbHM U Opaka. B pumMckoM mnpaBe MOXKHO JaTh HECKOJBKO
onpeneyieHnii ceMbu. CeMbs- 3TO COBOKYMHOCThH JIUI, HaXOASIIUXCS IO
BJIACTBIO OJTHOTO BJIAJBIKH, MOJYMHEHHAS €My [0 POXKISCHUIO WM TI0 IIpaBy.
Taxke ceMbeil SBISIETCS COIO3 JIMI[, OMPEACICHHBIX KPOBHBIM POJICTBOM,
00BEIMHEHHBIX OOIUM CEMEHHBIM KYJIBTOM, Oa3HPYIONIUICS HAa PYKOBOJICTBE
r1aBel ceMeicTBa. CeMbsi B PUMCKOM IIpaBe Oblja CTPOTO IMaTpuapxaiabHOH, e
1[eJIb- CaMOBOCITPOU3BOJICTBO. CeMbsi CTpoUsIach Ha a0COIOTHOM BJIACTH TJIaBbl
CeMbHM HaJl XKEHOH, JIEThbMH, POJCTBCHHUKAMH, pabamMu, a TakXke HaJ BCEM
umyiectsoM. [1, C.304]. Bce, kTo moasiekal BIACTH IJ1aBbl OJTHOTO CEMENCTBA,
UJI B €r0 JJIOME, HE3aBUCHUMO OT KPOBHBIX Y3, CYUTATIUCH YJICHAMU OJTHOM CEeMbH
U PpOJCTBEHHMKaMHU. Takas CBs3b Ha3blBAJIaCh arHaTCKOM, a POJACTBEHHUKHU
MMCHOBAJIMCh  arHaTtaMu. [JIaBEHCTBO  CTapmiero ar’Hata-  MY>KCKOIO

POJCTBEHHMKA, CUMTABIIETOCS OJIDKAWIIUM K MpeIKaM 4YJeHOM ceMmeicTBa (

adgnatus proximus) - B ceMEiHOM KyJIbTe, €r0 MEJAMAaTUBHAS POJIb MOCPEIHHUKA

MEXIy MPEIKaMHU U KUBBIMHU, TOJIBKO €I UAYIIUMHU K TIEPEBOILIONICHHIO, €TO
OTBETCTBEHHOCTb 32 MPOJIOJKEHNE CeMeCTBa (DUKCUPYIOTCS MPABOM KaK BJIACTh
(potestas) Hax BceM KOMIUICGKCOM JIMIT M HMMYIIECTBA, OOBEIUHEHHBIM
reHeanornueckor wupaeceri- familia. [2, C.308-309] JlomoBIambIKu TaKke
CUUTAJIUCH JIMIIAMH CBOErO IpaBa, MMEHHO OHHM MOTJIM COBEPINATh Ba)KHCHIIIHE
IOpUINYCCKUAC CIECTKA W PacIopsHKaThCsl UMYIIECTBOM CeMbh. K dmciy Juiy
qy)KOTO TIpaBa, BHE 3aBHCHUMOCTH OT WX BO3pacTa M IPaBOBOTO CTaTyca,
OTHOCHJIUCH BCE OCTAJIbHBIC YJICHBI CEMBU: )K€HA JIOMOBIIAIBIKH, €T0 HE3aMY KHHE
JI0YEPH, €TO CBIHOBbSI, BHYKH M TIPaBHYKHU. BacTh JOMOBIAABIKY MIPEKpaIiagach
TOJIbKO B CIlyda€ €ro CMEpTH, IIOCJI€ Yero HaJ KEHOW JOMOBIIABIKU
yCTaHaBJIMBaIaCch Oreka ( Jare BCEro OMeKyHOM CTaHOBHUJICS OJTMH U3 CBIHOBEH),
a CBIHOBBS TTOJTYYaJIA CTAaTyC JOMOBIIQJIBIK M CTAHOBUJIUCH JIMIIAMK CBOETO TTpaBa.

PuMckoMy mpaBy Takxke ObUT U3BECTEH MHCTUTYT dMAHCHUIIALMHU, 3TO 03HAYAJIO
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OCBOOOXKJICHHE JIOMOYAJIIEB HM3-IIOJ BJIACTH BJIAALIKA. OMaHCHIIAIASI MOTIJa
HaCTYIIUTh B CWJIy pa3pellieHUs] BIaJbIKU ( KOTJa J04Yb BBIXOAWIA 3aMyX M
ABTOMATHYECKU IMEPeXOoAWia TOJl BJIACTh JAPYroro BIAIbIKU), WM KOraa
JIOMOBJIabIKa MPOJaBajl TPOEKPATHO CBOETO ChiHa B pabcTBO. Takke u3-1moj
BJIACTH OTIIa MOXHO OBLIO BBINTH MPU MPUOOPETEHWH CHIHOM 3BaHUS KOHCYJA
WU TpeTopa, a Jodepu-BecTaiaku ( OOTMHH JIOMAIllHEro odvara). ATHaTCKoe
POJACTBO CUWTAJIOCh IEPBOHAYAIBHBIM POJCTBOM. [IpuMepoM cTaHOBJIEHUS
arHaTaMyd MOJKET CIY>KUThb CUTYyalus, KOrJa JEBYIIKAa, BBIXOAS 3aMyXk, a
CJIe0OBATEIbHO, TEPEX0/asl KUTh B €ro CEMbIO, MpeKpaliaia ObITh arHaTCKOM
POJCTBEHHHUIIEH CBOEMY POJHOMY OTILY, & CTAHOBHJIACH arHATOM POJICTBEHHUKAM
Myxa. JleBylika mpuHUMaiia Ha ceOsl BIACTh My)Ka M MY>KYHH-POJCTBCHHHKOB
MyXka. BbIXxos u3-10J; BJIacTU OTIla O3HAMEHOBAJI COOOW MpEKpallleHUe KaKhX-
100 MPABOBBIX 00S3aHHOCTEHN C Ka)XJI0M CTOPOHBI CEMbH, 3TO 03HAYAJIO, UTO B
JPEBHIOIO AII0XY KPOBHOE POJICTBO HE UTPaio 0c000 BaKHOTO 3HAUCHUS, a TAKIKE
HE BJICKJIO KaKUX-TMOO 3HAYMMBIX HOPUIUYECKUX TMocaeAacTBuil. Hauboiee
OecripaBHBIMHM B arHaTCKUX CEMbSIX CUMTAIINUCH KCHITUHBI U padbl. OmHAKO, 110

MCPC CTAaHOBJICHUA XO3SICTBEHHBIX OTHOHICHI/If/'I, BJIACTb JOMOBJIAABIKH YTpaTHJIa

SAPKO BBIPA)KEHHBIN naTpuapxaibHbId XapakTep, a mpuodpena CTPOro

OUEpYCHHBIC TpaHUIlBl, BJIACTH OTIA TepecTaja ObITh OCCKOHTPOJIBHON U
HEOTPAaHMYECHHOM, a MOJBJIACTHBIE OTIY CTajJd Yalle MOJIydyaTb BO3MOKHOCTH
MMEHOBATHCA JINIIAMU YaCTHOTO MPABA.

B cBsI31 ¢ M3MeHEHNEM SKOHOMUYECKHUX YCTOEB 00IIIeCTBA, POJIb arHATCKOM
CEMbHU CTaja 3HAYUTENIbHO OcliabeBaTh, Ha MEPBOE MECTO MPHUIILIIO POJACTBO IO
KPOBU 4€pE3 JKEHCKYK JIMHUIO, KOTOPOE IOCTENEHHO BBITECHUJIO arHaTcKoe
ponctBo. [[pUMEHUTENBPHO K KOTHATCKOMY POJACTBY CTAJIM BBIAEIATH JIMHUU U
crerieHn pojacTtBa. [IpsimMas JWHUS CBS3bIBAJIa HEMOCPEICTBEHHO OIM3KUX

POACTBEHHUKOB, MPOUCXOIUBIINX MTOCIEA0BATENBHO APYT OT Apyra. K npumepy,
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NPSIMOM JIMHUEHN 10 KOTHATCKOMY POJICTBY SBJISIIACH CBSI3b OTIA-ChIHA-BHYKA.
[Tpsimast iuHMSI MOTJIa OBITH BOCXOISAIIEH U HUCXOIICH, B 3aBUCUMOCTH OT TOTO,
IIPOBOJIMJIACH OHA OT ITOTOMKOB K IMPEIKY, MO0 OT IMpeaKa K MoToMKaM. Takxke

BBIACIIAIN 60KOBy1-0 JIMHHIO. POI[CTBGHHI/IKaMI/I 110 OOKOBOM JIMHMH CUHTAJINCh

JUIa, TPOUCXOUBIINE OT OOILEro MpeKa, K mMpuMepy, OpaThsa U CECTPHI, ASAs U

wieMssHHUK( miaemsHHuIa). CTeneHb poJACTBa ONpeAessiach KOJIUYECTBOM
POXKICHHI B JAaHHON CEMbE, Ha KOTOPOE JIMIIA OTCTOST ApYr OT apyra. Otcuer
POXKIEHU BeJcs OT oJfHOro ob1iero npenaka. K nmpumepy, 6part u cectpa cocTost
Mex1y co0Oi BO BTOPOHl CTENEHU POJACTBA, a A4S M IUIEMSHHUK CUUTAIUCH
POJICTBEHHUKAMH 110 OOKOBOW JIMHUU TPEThEH CTeNeHN poACcTBa. Takxke cTeneHb
POJICTBA OIPEIENSIIaCh OT TOr0, KAKUMH POACTBEHHUKAMU SBIISIIUCH CyOBEKTHI.
K mpumepy, cpeau OpatbeB u cecTEp pa3ianyaiii MOTHOPOIHBIX POJICTBEHHUKOB(
T€, KTO UMEJIM OJHOTO U TOTO K€ 0TI, OJHY U TY )K€ MaTh, T.€. TPOUCXOUIN OT
o0IMX pPOUTENeH), TaKKe BBIACISIIA HEMOJHOPOJHBIX OpaTbeB U CecTep,
KOTOPBIE MOTJI MIPOUCXOAUTH OT OJTHOTO OTHA( €AUHOKPOBHBIC) UITH K€ OT OJHON
Marepu ( eguHOyTpoOHBIE). [3, C.14] Takke BaXHO YHMOMSIHYTh O CBOMCTBE-
OTHOIIECHUS MEXAY MYKEM U POJCTBEHHUKAMHU KEHbI, OTHOILEHUS MEXIy
POJICTBEHHUKAMU KEHIXA U POJICTBEHHUKAaMHU HEBECTHI ( My»a M keHbl ). Ciemyer
OTMETHTh, YTO KOTHATCKOE POJCTBO ObUIO OoJee KpemKkuM U OOoJbIie
B3aMMOOOS3YIOIINM, YeM arHaTCKOE€, TaK KaK arHaTCKOe POACTBO MOXKHO OBLIO
pa3opBaTh IyTEM pacTOpKeHHs Opaka, a KpPOBHOE POJACTBO HENb3s OBLIO
pa3opBaTh HU MPU KaKUX YCIOBHSIX.

BaxxHyt0 poJib MpU peryvpoOBaHUU CEMEHHBIX OTHOUIEHUH HUrpasl Opak.
Bbpakom cuwuTtancs  conuanbHO 3HAYMMBIA COIO3 MYKYMHBI W IKCHILUHBI,
OTIPEICTISIONINI TIPAaBOBOE TOJOXKEHUE OyAyIIMX AETeW, POXKIACHHBIX B 3TOM
CO03€, MMYIIECTBEHHBIE OTHOIIEHUS MEXIy CyNpyraMu M UX HacleICTBCHHbBIE

npasa. B JlpeBaem Pume Opax sIBIIsUICS FOpUIUIECKON CETKOM, 3aKITF0YAIOIEHCS
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no BoJie OyIylIuX CynpyroB. bpak-3To MpaBOBON WHCTUTYT, ONPEACSIONIUI
JUYHOCTh PUMCKOTO TpaKAaHWHA. PHUMCKOe MpaBO pa3nuyaio pa3Hble BUIBI
Opaka. Yaiie Bcero BbIIESUIM 3aKOHHBIN U HE3aKOHHBIN Opak. 3aKOHHBIM Opakom
cuuTalica Opak, 3aKIIOYECHHBIM MEXIY JIMIIAMH, UMEIOIIUMH TOJIHOE MPaBO Ha
3aKJIIOueHue JaHHOro Opaka. Tombko OT 3TOoro Opaka JETH CUYUTAIUCH
[PaBOIPaBHbIMU JETbMH CBOErO0 OTHA U SABISUINCh 3aKOHHBIMU  €T0
HacjenHUKaMu. Taxke CylniecTBOBaJ HE3aKOHHBIN Opak. HezakoHHBIM Opakom
CUUTAJIOCh PA3PEIICHHOE [TOCTOSHHOE COXKHUTENBCTBO CynpyroB. OHaKo, 1€TH OT
TAaKOro Opaka HE NOJJEXKadu OTLOBCKOM BIAacTU.  3aKOHHBIM Opak Mor
OCYUIECTBJIATHCA HECKOJIBKUMHU criocobamu: 1) Opak ¢ My»kHel BiaacThio (Opak
cum manu), B 3TOM CJIy4yae >K€Ha HaxOJWIach IOJ HEOIPAaHMYEHHOH BIACThIO
MYy’Ka, BIUIOTh JI0 TOTO, YTO MY>K UMEJ MPaBo €€ YOUTh WU MPOJIaTh, a ECITH MYXK
HAXOIMJICS TIOJT BJIACTbIO TOMOBIAABIKUA, TO 3THM MPaBOM 00J1a1all MOCIEeIHUH;
2) Opak 0e3 mepexoja MOJ BIACTh MY’Ka, KOTJa >KEHIIMHA OCTaBalach MO
BJIACTHIO MPEXKHETO arHara (a ecjam WMela CaMOCTOSATEIbHOCTh, TO COXpaHsIa
HE3aBHCHUMOCTh OT My»Xa), OHa BXO/iUJIa B OpauHble OTHOLIEHUS C €JMHCTBEHHON
1eNbI0 - 00pa3oBaTh CEMbIO M pacTUTh nerei. [4] JlpeBHeitmuMm Opakom B
PUMCKOM TIpaBe cYMTajcs cum manu. JKeHa B 3TOM Opake MOJTHOCTHIO TOTaiana
MOJ1 BJIACTh MYXa, OHa CTAHOBMJIACh MOJABJIACTHBIM €MY JIULIOM, 3TO Kacajuoch U
e€ umymiectBa. [1o3ke BO3HUK Opak sine manu, KOTOPbIMA cuuTayicss OpakoMm 0e3
BJIACTH MY’Ka, 3[IeCh JKEHa MoOrja OBITh CaMOCTOSTEIbHBIM JIUIIOM WU
NpUHAJJICKATh MPEKHEMY JIOMOBIAJbIKe- CBOeMy OTIy. OJHAKo, MPOXKHUB C
MY>KEM HETPEpHIBHO T'OJl, OHA MEPEeXOoniaa aBTOMATHYECKU TOJ] BIACTh MYXKa.
YToObl 3TOr0 HE MPOUCXOUIIO KEHA UMeNia IIOJHOE MPaBO B TEUEHUE rojia yUTu
OT CBOETO MYy)Ka Ha TPU HOYH, YTOOBI MPEpBaTh BO3MOXKHOCTH IJABHOCTHOTO

BJIAJICHUS HAJX HEW. B CBA3M C pa3sBUTUEM IIPABOBBIX OTHOLIECHUH, PUMCKOE

3dKOHOAATCIILCTBO YCTAHOBHIIO HGO6XOI[I/IMOCTB B3aMMHOTI'O YBAKCHUA CYIIPYTOB,
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BJIACTh MY’Ka IepecTaja paclpOCTPAHITHCS HA KU3Hb WU MPOJAXKy >KEHBI.
CnenyeT OTMETUTH YCJOBHs, HEOOXOAMMBbIE MaJisi BCTYIUICHUS JHIl B Opax.
Haubonee BaxubiMu U3 HUX cunTatorcs: 1)Cornacue Jull, BCTYNAOIMX B Opak
U pa3pelleHre Ha 3TOT Opak TOMOBIIaIbIKK;2) JlocTixkeHne OpadHoro Bo3pacta (
Ui Malnb4uKoB-14 net, 1 aeBoyek-12); 3) OtcyrcTBue Apyrux Opakos; 4)
Heo6xoaumocts ObITH jus conubii( OpauyHoii mpaBocrnocoOHOCTHIO); 5) Jluna,
BCTyMawIue B Opak, HE JODKHBI OBUIM HAXOAUTHCS B KPOBHOM POJICTBE WU
cBoiicTBe. Mccnenyst JaHHbIE YCIOBUS, MOKHO OTMETUTH CBSA3b PUMCKOIO IpaBa
C COBPEMEHHBIMU CEMENHBIMU NPABOOTHOIICHUSMH.

PacTop:xenne 6paka MOTIJIO MPOU30UTH TOJIBKO IO 3aKOHHBIM OCHOBAHUSIM:
CMEPTh OJIHOTO U3 CYNPYroB, yTpaTa OJHUM U3 CYNPYroB cTaryca CBOOOJHOIO

YeJI0BEKa, N3MEHEHHUS IPakJIaHCTBa OJHOTO U3 CynpyroB. KoauuecTBo pa3Bo10B

BO BpeMs JlpeBHero Puma Obu10 3HaunTeNnbHbIM. Pa3Bos Obu1 CBOOOAHBIM, OH MOT

ObITh O(popMIIEH Kak 10 000IOJTHOMY COTJIACHIO CYNPYTOB, TaK M IO YKEJIAHUIO
OJTHOTO cympyra( Jaie BCEro CO CTOPOHBI MYXYHHBI).

Takum oOpa3oMmM, MOXHO cJelaTh BBIBOA, UTO pPa3BUTHE W
(GYHKIIMOHUPOBAHUHM WHCTUTYTA CEMbU M Opaka B PUMCKOM IpaBe HE IMPOIILIO
O6eccnenHo. MHOTWE W3 OCHOBOIOJIATAIOIIMX KPUTEPUEB W TIO3UIMHA TOTO

BPCMCHH IIPUMCHAIOTCA Ha IIPAKTUKC U B COBPCMCHHOM 3aKOHOAATCIIbCTBC.
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