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TMOHSATHUE U IPABOBOM CTATYC NPEJIIPUHUMATEJIS

Annomayus: B HacTosilliee BpeMs MpoOjeMa MPaBOBOTO CTaTyca
VUHIVBUIYAIBHOTO NPEANPUHUMATENL HOCHT INPOTHUBOPEYMBBIM XapakTep.
Jluckyccun o0 MpaBOBOM IOJIOKEHUH OOYCIIOBJIEHBI JBOWCTBEHHOCTHIO PUPO/IBI
JAHHOTO CYOBEKTa: ¢ OJIHOW CTOPOHBI, MHAWBUIYAJIbHBIN MpEeANpUHUMATEIb
COXpaHSET IpaBa U 00A3aHHOCTU (PU3UYECKOT0 JIULIA, & C APYrod CTOPOHBI — B
IPpaXJaHCKOM, HaJOTOBOM IpaBe, €ro CTaTyC MNPUOIMKEH K KOMMEPYECKOH
opranuzanuu. B ctarbe aHanu3upyercs MOHITHE U OCOOEHHOCTH MPaBOBOIO

pPETYIMPOBAHUS CTATyCa UHAMBUAYAIBHBIX MPEANPUHAMATEIIEH.
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THE CONCEPTAND LEGAL STATUS OF AN ENTREPRENEUR
Abstract: Currently, the problem of the legal status of an individual
entrepreneur is controversial. Discussions about the legal status are conditioned

by the duality of the nature of this subject: on the one hand, an individual

entrepreneur retains the rights and obligations of an individual, and on the other

hand, in civil and tax law, his status is close to a commercial organization. The
article analyzes the concept and features of the legal regulation of the status of
individual entrepreneurs.

Keywords: legal status, individual entrepreneur, legal entities,
entrepreneurial activity, legal capacity, legal capacity.
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PelHOUHAs SKOHOMHMKA, KOTOpas MPEACTABISIETCS COBOKYITHOCTBIO
HKOHOMHYECKHX OTHOIICHWN, CKJIaJbIBalOIIUMXCI B cdepe oOMEeHa TOBapoOB,
pabor, ycayr, GMHAHCOBBIX CPENCTB, MPEANoaracT 00ecrneueHre B ToCyAapCTBe
€IMHOTO 3KOHOMHYECKOIO IMPOCTPAHCTBA, CBOOOABI TOIOBOPA, IOIAEPHKAHUS
KOHKYPEHIIMH, 3alllUThl MHOCTPAHHBIX WHBECTUIUMH, CBOOObI OCYIIECTBIICHUS
NpeANpPUHUMATENILCKON eSITETLHOCTH U BbIOOpa OpPraHU3alMOHHO -ITPABOBBIX
dbopMm, B KOTOPBIX TaKas AESITEILHOCTb OyAET OCYIIECTBISITHCS, HEOMYCTUMOCTH
BMEIIATEIbCTBA KOTO-JIMOO U rOCYIapCTBa B YACTHBIE JI€la U B TO K€ Bpems
rOCyIapCTBEHHOIO pPEryJIMpOBaHMs IPEANPHUHUMATEIBCKONW AESTENbHOCTU
(ueHOOOpa3zoBaHue, IMIIEH3UPOBAHUE U T.11.), 3ALUTHI IPaB MpeIpUHIMATENCH,
B TOM UYHCJIE UX CYAcOHOM 3aMThIL.

Kareropust «mpaBoBOil cTaTyc» ABISIETCS NPEIMETOM  H3y4YEHUs
Pa3IMYHBIX OTPACJIEH IOPUINYECKON HAYKH, IPOBOISAT HAYYHBIE UCCIIEIOBAHMUS B
00J1aCTH M3yYEHHUsI MPABOBOM O COLUMAIBHON CYIIHOCTU KaTerOpHUH «IIPaBOBOM
CTaTyC» HENb3sl HE 3aTPOHYTh BOIPOC O IIPABOBOM U COLUAIBHOW CYIIHOCTH
TaKOTO TEPMHHA KaK «CyOBheKTa rpaBay. B Teopun npapa, B aAIMUHUCTPATUBHOM
Y KOHCTUTYLIMOHHOM MpaBe 00JIbII0€ BHUMAHKE Y EIAETCS N3Yy4EHUIO IIPABOBOTO
cTaryca ¢ TOYKU 3pEHUS €ro BOIUIOUIEHUS B IIpaBax, 00A3aHHOCTSX U MPABOBBIX
rapaHTUSAX YEJIOBEKA U TPAKIAHUHA.

[IpaBoBOM cTaryCc d4eloBeKa M TPAXKIAHWHA — 3aKOHOJATENBHO
YCTAHOBJIEHHAs. CUCTEMa B3aMMOCBSI3aHHBIX ITPaB U 00S3aHHOCTEH YeIoBeKa U
rpakJaHuHa, o0ecrednBaeMas roCcy1apCTBEHHO — IPaBOBbIMU FapaHTUSIMU Ha UX

pcan3anunro Ha 9€TKO OHpeIIeJIeHHOfI TCPPUTOPHUH. Hamuuwue IIpaBOBOI'O CTATyCa

YCTaHAaBJIMBACT IIPABOBYIO M COLHUAIIbBHYIO CBA3b MCKIAY BCCMH Cy6’beKTaMI/I

1 NpeanpuHUmaTenbckoe nNpaBo: YyY4eBHUK A1A CTYAEHTOB By30B, 0BYYaloWMXCA MO HanpaBieHuIo
noarotoBku «OpucnpyaeHuma» nog pes. H.AO. Spnawsnnu, d.I'. Mbiwko. — M.: OHUTU-AAHA: 3aKkoH u npaso,
2014.-C. 3.
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XO3SIUCTBEHHOM JEATEILHOCTU C OJHOW CTOPOHBI U TOCYAAPCTBOM B JIUIIE €T0
rOCYJapCTBEHHBIX OPTAHOB C APYTOM.

Heo0xonumMo OTMETHTh, YTO KATErOpHIO «IPaBOBOM CTATyC» MOKHO
paccMaTpuBaTh C IByX TOUEK 3PEHUA: C Y3KOU U MIMPOKOW TOUKHU 3PEHHUS.

B y3koM mNOHMMaHWM «IIPaBOBOM CTaTyc» JTO CHCTEMa MOpaB U
00s513aHHOCTEN YeNloBEeKa M T'PaXkJaHWHA, @ B IIMPOKOM CMBICJIE B KaTE€rOpPHIO
«IMPaBOBOM CTAaTyC» HAYKOW BKJIKOYAKOTCS €IIE TAaKUE KAaTeropuu Kak
JEIMKTOCITIOCOOHOCTh, MHCTUTYT T'PaXIaHCTBA U JIP.

Hayka npeanmpuHUMaTenbCKOTO MpaBa OMNPENEISET CICAYIOMNNA KpPYr
BONPOC JJIsI CBOErO M3YYEHHs, a HMEHHO: IPaBOBas, SKOHOMUYECKasI H
CollMalibHAsl MPHUPOJAa MPABOBOTO CTaTyca CYOBEKTOB MpEINpUHUMATENhCKOM
NEeATeIbHOCTH, TAKKE BO3HHUKHOBEHUE, U3MEHEHHUE U MPEKPAIICHUE MPaBOBOIO
cTaTyca CyObEeKTa NpeANpUHUMATEILCKON JEATENbHOCTH, OCOOEHHOCTH
JEITMKTOCIIOCOOHOCTH YYaCTHUKOB MIPEANIPUHUMATEIHCTBA U T/I.

3akoHOJATENbHOE  MPAaBO  HA  3aHATHE  NPEANPUHUMATEIHCKON

NeATeIbHOCThI0 ycTaHOBIEHO B 4. 1 c¢T. 34 Kouctutyuuun Poccuiickoit

®denepanun?, COrJacHO KOTOPOM «KaKIBIM HMMEET IMpPaBO Ha CBOOOIHOE

UCIIOJIb30BaHNE CBOMX CIIOCOOHOCTEN M UMYIIIECTBA IS TP EAIPUHUMATEITHCKON
Y MHOW HE 3alpPEenIeHHON 3aKOHOM SKOHOMHUYECKOU AEATEIIbHOCTI.

B cootBercTBUM ¢ OnpeneeHrneM MpeaIpUHUMATENbCKOM NEITEIBHOCTH,
yCcTaHOBJIeHHbIM B a03aue 3 cr. 2 ['paxnmanckoro Kopekca Poccuiickoit

d)ej:[ep a]_II/II/I3, npearp WHUMAaTEIbCKOM ABJIICTCS «CaMOCTOATCIIbHAA,

2 KoHctutyuma Poccuiickoir depepaumm (npuHATa BCeHapoAHbiM ronocosaHmem 12.12.1993 c
M3MEHEHUAMM, 0406peHHbIMUK B X04e 06Lepoccuiickoro ronocosaHna 01.07.2020) // OduumanbHbiii UHTEPHET -
nopTan npasoBoi MHPopmaumn http://pravo.gov.ru, 06.10.2022.

3 [pakaaHcKuin Kogeke Poccuitckot ®epepauumn (vactb nepsasa) oT 30.11.1994 Ne 51-®3 (pea. ot
24.07.2023) (c usm. u gon., sctyn. B cuny ¢ 01.10.2023) // CobpaHue 3akoHoaaTenbctsa P®. 1994. Ne 32, Cr.
3301.




Bcepoccuiickoe CMU

«AKagemua negarorunueckux ngen «HOBALUA»
CeuaeTtenbctBo o peructpauumn 3J1 NedC 77-62011 ot 05.06.2015 .
(BbiaaHo PepepanvHoii cnyx6oii No Hag3opy B chepe cBA3U, UHHOPMALMOHHDIX TEXHONOMUIA U MACCOBbIX
KOMMYHUKaL W)

CaiuT: akademnova.ru
e-mail: akademnova@mail.ru

OCyLIECTBIIEMAas Ha CBOM PHUCK JICATEIBHOCTH, HAIIPaBIICHHAas Ha
CHUCTEMATUYECKOE MOTydeHUE MPUOBLIN OT OJIb30BaHUS UMYILECTBOM, ITPOIKU
TOBAapOB,  BBINOJHEHHA  pabOT  WAM  OKa3aHusi  yCIyr  JIMLAMH,
3apEruCTPUPOBAHHBIMU B ’TOM KAYECTBE B YCTAHOBJIIEHHOM 3aKOHOM IOPSIKEY.

B 1opuauyeckoir Hayke cGOPMHUPOBAIUCH OCHOBHBIE NPU3HAKU
NPEANPUHUMATENBCKOU JEATENIbHOCTH, KOTOPBIE OTJIMYAIOT €€ OT WHOU
JeSTENbHOCTH (U3MUECKUX U Iopuaudeckux Jmi. K TakuM mnpu3Hakam, B
YaCTHOCTH, OTHOCSTCSL:

— CaMOCTOSITENbHOCTh, T. €. JEATEIILHOCTh, KOTOPas OCYLIECTBIACTICA
TOJILKO J1€eCTIOCOOHBIMU JIUIAMU;

— PHUCKOBOCTSH, T. €. AEATENbHOCTb, OCYIIECTBIIIEMAast HA CBOM CTPAX U PUCK;

— OCHOBHasA LCJIb — 3TO CUCTCMATUYCCKOC ITOJIYYCHUC HpH6I>IJ'II/I;

— YETKO 3aKpEeIUICHHBIM TMOPSAJOK TOJy4eHUs cTaTyca CyObeKTa

pEANPUHUMATENBCKOM TSI TEIbHOCTH.

B xo1e mpoBeaeHUs HACTOSIIETO UCCIICA0BAHUS, U3YUCHHS] HOpMaTUBHOU
0a3bl, a TakKe HAYYHOW JIUTEpaTyphbl, aBTOPaMHU OBIJIM BBISBICHBI OCHOBHBIC U
(bakyJIbTaTUBHBIC TIPU3HAKW, XapaKTePHU3YIOIIMEe OCOOCHHOCTH IIPABOBOTO
cTaryca CyOBeKTa MpeANPUHUMATEIHCKON ACATENHHOCTH, a TaKKe B IICIIOM
peANPUHUMATEIBCKOU 1EITEIHbHOCTH.

C 11e7b10 MOJHOTHI U BCECTOPOHHOCTU U3YYEHUSI U PACKPBITUS MTPEAMETA
HACTOSILEr0 MCCJEN0BAaHMs, IO HAIllEMy MHEHHUIO, HE0OXO0JIUMO 00Jiee MOJHO
PACKpPBITh IPABOBYIO CYITHOCTh KaXkJAOTO MPU3HAKA, COCTABJISIONIEIO MOHSITHE
«IIPEANTPUHUMATENBCKOU TESITEIILHOCTHY .

OnHMM W3 TPU3HAKOB, XapPaKTEPUIUPYIOIMIUX MPEATPUHUMATEHCKYIO
NeATeIbHOCTh,  SABJSIETCS  MPU3HAK  CAMOCTOSATEIILHOCTH  Y4aCTHUKOB
XO3AMCTBCHHOM KM3HU. [IpH3HAK CaMOCTOSATENIBHOCTH BKJIKOYACTCS TAaKUE

3JICMCHTHBI, KaK aBTOHOMHOCTDH BOJIM 1 BOJICU3BbABIICHUA, HC3aBUCUMOCTD OT BOJI
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WHBIX YYaCTHHKOB XO3SMCTBEHHOTO 000poTa, a Takke OT OpPTaHOB
rOCYJIapCTBEHHOM BIIACTH.

I'paxxnane u X 00BETUHEHNS CAMU UHUITUUPYIOT TIPEAITPUHUMATENBCKYIO
NEeATeIbHOCTh M CaMOCTOSITEILHO OCYIIeCTBISIIOT ee. [IpeanmpuHumaresn
cB00OIEH B BHIOOPE MpeaMeTa NMpeAnpUHIMATELCKON IeITeTbHOCTH, a TaKKe
cpencTB 11s ero 3pGheKTUBHOTO OCYIIECTBICHUS.

Kak yxa3siBaet JIbicenko E.C. caMOCTOSTENILHOCTD B MPUHITUU PELICHUN
CBsi3aHA C TakUM TPU3HAKOM TNPEANPUHUMATEIILCKOW AEATEIbHOCTH, Kak
PHUCKOBOCTRA.

BmecTe ¢ Tem, HEOOXOJMMO OTMETHThb, YTO OCHOBHBIM MPU3HAKOM,
XapaKTEePU3UPYIONIUM CYOBEKTOB MPEANPUHUMATEIbCKON JEATEIILHOCTH KaK
crnenuPUuecKnx y4aCTHUKOB I'PaKIaHCKOT0 000POTa SIBJISIETCS HAMPABJICHHOCTH
Ha CUCTEMAaTU4YECKOE MOTyYEeHUE TPUOBLIH.

NmenHo nesaTenbHOCTh, HapaBJIeHHAs HA MOJy4EeHUE TPUOBLIH, SIBIISIECTCS
OCHOBOU JIJII XapaKTEPUCTHKU MOBEACHUS CYOBEKTOB MPEINpPUHUMATENHCKOMN
NeATeIbHOCTH, YTO JAaeT BO3MOKHOCTh 3aKOHOJIATEII0 CTPOUTh HOPMATHBHYIO
CHUCTEMY  PEryJMpOBAHUS pas U 00s13aHHOCTE  y4YaCTHUKOB

npcANPUHUMATCIIbCTBA HA OCHOBC YKA3aHHOI'O IIPM3HAKA, T.C. ACATCIbHOCTb

cyObeKTa MpeaIPUHUMATEIHCTBA IBJISIETCS 100POCOBECTHOM M pa3yMHOM TOJIKO

B TOM cCly4dac, €CJIh €ro I[GﬁCTBHSI MOJXHO OXapaKTCPHU30BaATb KaK I[GﬁCTBHSI
HaIlpaBJICHHBIC Ha 3aKOHHOC N3BJICYCHHC HpI/I6I)IJ'IH.

Bwmecte ¢ TCM, HeO6XOI[I/IMO OTMCTUTD, YTO ITOHATHUC «HpI/I6BIJII>» ABJIACTCA
B OOJIBIION CTENEHH SKOHOMHYECKOM KaTeFOpHeﬁ, TaK KaK CBOCTO 6YKBaJILHOFO

TOJIKOBAHMNA B TIPAKIAAHCKOM 3adKOHOJATCIILCTBC OHO HC HAIUIO, OJJHAKO

4 NbiceHko E.C. OTaenbHble BOMPOCHI KBAaAMUKALMM NpPeanpuUHMMATeNbCKOW aeatenbHoctn //
AKTya/sibHble NpobsieMbl YaCTHOMPABOBOIO PEry/IMpoBaHNA 0bOLEeCTBEHHbIX OTHOLIEHWI: COOPHMK MaTepuanos
Bcepoccuiickoi Hay4yHo-TeopeTuyeckon KoHbepeHuuun. 2017. - C. 49.
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yKa3aHHBIM TEPMUH HaIlle]l CBOE OTPAXEHHE B HATOTOBOM 3aKOHOJIATEIIb CTBE.
Tak, B cT. 247 HanoroBoro kojaekca Poccuiickoit denepanun®, «mIpuObLIH»
BBICTYIIAET KaK OJWH U3 JJIEMEHTOB IOPUANYECKOTO COCTaBa HAJIOTA HA MPHUOBLTH
U Oompemensercss Kak  pa3HWIAa  MEXKIy  IOJYYCHHBIM  JIOXOIO0M

HAJIOTOIIATCIIbIIUKA U IMTPOU3BCACHHBIM 3ad TOT K€ IICPUO T paCXOdaMU.

Kak ormewaer O.M. OneitHUK®, B SKOHOMHUYECKOW TEOPUH MPHUHSITO

BBIJICISATh HOPMAJIbHYIO MPUOBLUIL KaK 3JIEMEHT HU3JIEPKEK UM MUHUMAIbHYIO
1Ty, HE0OXOUMYIO JJIsI TOTO, YTOOKI yAep KaTh MPEANPUHUMATEINS B paMKax
JAHHOTO BHUJAA MPEANPUHUMATENbCKON IeATeNbHOCTH. KpoMe 3Toro aBTopom,
BBIICTSIETCSI SKOHOMUYECKasi WM 4YUCTasi MpUObLIb, MPEACTaBISOmas co0oi
BBIPYUYKY 3a BBIYETOM BCEX M3JEpKEK (BHEIIHMX M BHYTPEHHHUX, BKIIIOYas
HOpPMAaJIbHYIO IPUOBLIL NpeanpuHumarens). Ho u sta uucrtas npuObLUIb HE UAET
Ha JIMYHOE MOTpeOJICHHE, a pacXOyeTCs Ha TAKUE 1I€IH, KaK MOAr0TOBKA KaJIpOB,
COLMaIbHAsA MOMOIIlb, 3allIUTa OKPYKaroIIeH CPeabl U Tp.

VYyenslii nemaer 00OCHOBAaHHBIE BBIBOJBI C YE€M aBTOP HACTOSIICH
JUCCEepPTAllU HE MOJKET HE COIJIACHUTHCS, «YTO B OCHOBY IPABOBOTO MOHSITHUS
MOJIO)KEHO 3KOHOMHYecKoe (y4eTHOe) oOmpeneneHre NpUObLI, KOTOpOoe
NPEANOJaracT COOTHECEHUE JTOXOJ0B U PACXOJIOB..., BBOJUT B OIPENEICHUC
HNOHSATHUS PACX0A0B HOPMATUBHBIN ITOJXO0/I, TOCKOJIBKY B HOPME IIpaBa CKa3aHo O
TOM, YTO PaCX0bl IPU3HAIOTCS TAKOBBIMU B COOTBETCTBHH C YCTAHOBJICHHBIMU
npeanucaHusiMu. IMEHHO 3TU MpeAnucaHus B 4acTU BUAOB PacxoJ0B M UX

pa3MepoB OTPAXKAIOT MOAXO0 IOCYAapCTBA K MPEIIPUHUMATEHCTBY.

> Hanorosblit Kogekc Poccuiickoit ®epepaummn (yactb BTopas) or 05.08.2000 Ne 117-®3 (pea. ot
25.12.2023) (c u3m. un gon., Bctyn. B cuay ¢ 19.01.2024) // CobpaHue 3akoHogaTenbctea P®. 2000. Ne 32. Cr.
3340.

6 OneitHnuk O.M. dopmunpoBaHME KPUTEPUEB KBaNMPUKALMM NPEANPUHUMATENbCKON OEATENbHOCTU B
cyaebHol npaktuke // MpeanpuHumaTtensckoe npaso.2013. Ne 1. - C. 14.
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IIpn 3TOM  HEOOXOJAMMO  TOAYEPKHYTb,  4YTO IIPU3HAKOM

HpCI[HpHHI/IMaTeHBCKOfI ACATCIbHOCTH ABJIACTCA HE CaM (baKT IMOJIy4CHUA

CHCTEMaTHYeCKOW TpHOBIIM, a oOIee HalpaBieHUE BCEH AesITeNhHOCTH
peAnpPUHUMATENS, KOTOpas 10JKHA ObITh HaIllpaBjieHAa UMEHHO Ha IMOJIy4YEHHUE
NpUOBLIM CUCTEMATUYECKH.

B ['paxxmanckom KOJIEKCE Poccuiickoin denepannun
TPEANPUHUMATENTHCKAS 1€ TEIbHOCTDY COMOCTABIISIETCS C «MHOM, MPUHOCSIIICH
JTOXOJ JeATeIbHOCThIO» . EClii MOHATHE «TIpeANTPUHHUMATENbCKAsl e TeTbHOCTb
UMEET YETKOE OIpeJelCHUE, YCTaHOBJIEHHOE B CT. 2 I'pakaaHCKOIro KoJeKca
Poccuiickon ®denepannn, TO MOHATHE «AEATEILHOCTH, MPUHOCIIIEN JOXO», B
I'paxnanckom konekce PO He packpbIBaeTcs.

Kak cnpaBenyivBo oTMeuaercs B JIMTeparype psioM aBTOPOB, C MOMEHTA
BBeZeHus B jneiictBue ['K P® cymecTBoBaJio aBa TEPMHUHOJIOTHYECKUX
pazzieneHus: Uil BCEX HEKOMMEPUYECKUX OpTaHU3alui UCTIOJIb30BAJICS TEPMUH
CIPEANPUHUMATENLCKAS JIEITEIbHOCTDY, I YYPEKICHUN — «BEICHUE
NeATeIbHOCTH, PUHOCSIIEH J0X01» .

[locTossHHOE W3BICUCHHE MPHOBLIN 00s3aTeNIbHBIA ~ TPU3HAK
MPEANPUHUMATEIILCKOM  AeATeIbHOCTH. KoMmepueckas  HamnpaBJIECHHOCTb
OTTPAaHUYUBAET ATy AEATEIHHOCTH HE TOJHKO OT OOIIECTBEHHO -TIOJUTHY €CKOH,
0JIarOTBOPUTEIBHOM, COUUAIBHO-KYJIBTYPHOM, HO W OT JPYrMX BHJIOB

HHI/IHPIaTI/IBHOﬁ JACATCIIBHOCTH.

7 Tpocyn HO.B. O npaBe HEKOMMEPYECKMX OpraHusaumii Ha 3aHATME npeanpUHMMaTENbCKON
JeAtenbHocTblo // MpeanpuHumaTenbckoe npaso. NpunoxeHune «busHec n nNpaso B Poccum u 3a pybexom».
2013. Ne3.-C. 17.
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HampaBieHHoCcTh Ha TMoOJlydyeHHE NPUOBUIM B MPEANPUHUMATENIHCKON
NEATEIbHOCTH BMECTE C TEM HE HCKIIOYACT OTPULATEIIBHBIA, B PE3ybTarTe
HENPABUWJIbHBIX YIPABICHYECKUX PEIICHUM W WIA JCUCTBUM, a TaKKe
HENOOpPOCOBECTHBIX M HE pa3yMHBIX JEHCTBUW, pe3yidbTaTl — YOBITKH,
BO3HUKHOBEHHE MPU3HAKOB HEIJIATEKECTIOCOOHOCTH, YTO JOKa3bIBA€T, 4YTO
MOHATHE «PUCK» ABJSIETCS KIFOYEBBIM 3JIEMEHTOM NPEANPUHUMATENBCTBA.

UYerBepThIM MPU3HAKOM MPEINPUHUMATENLCKON AEATENbHOCTH SBISETCS
00513aTeIbHOCTD MPOXOXKIAEHUS MPOIEAYP TOCYAAPCTBEHHOMN PETUCTP alliH.

B cuny cT. 2 I'paxxnanckoro Koaekca Poccuiickoit @enepannu moajiexur

perucTpain HC IPCAIIPHUHUMATCIIbCKAA ACATCIIbHOCTL, 4 JIMIA, CY6LGKTBI, cC

ocymecTBisitouwe. Jluo (B TOM 4YHUCIE HOPUAMYECKOE), OCYIIECCTBISIOLICE
NpEeANPUHUMATENILCKYIO ACSITENbHOCTh 0€3 TOCYIapCTBEHHOM pPErucTpalyy,
npeanpuHuMaresieM (KOMMEpUYecKOW opraHu3auued) He sBisiercs. B cBoro
ouepeqb, JMIO, NPOILEAIICEe TaKyl pPErucTpaluioo, MNpHOOpeTaeT CTaTyc
NpPEANPUHUMATENS, JAXKE €CJIM U HE OCYLIECTBIISIET YKa3aHHYIO A€ TENbHOCTb.
KoHcTUTYIIMOHHOE MPaBO HA OCYMIECTBICHHUE MPEANPUHUMATEIHCKON
NEeATEIbHOCTH OCHOBBIBAETCS KAK HA MOJIOKEHUSAX MEKYHAPOTHBIX aKTOB, TaK U
Ha HOpMax Konctutymmm P®, ycTaHaBmmBaroImyr0 cBOOOTY SKOHOMHYECKOM
JeSITEIbHOCTH, TIpaBa YeJ0BeKa Ha COOCTBEHHOCTh, CBOOOIHBIN U J0OPOBOJIHHBIIN
tpyx. CornacHo ct. | [Iporokosia Ne 1 k KoHBeHIuu 0 3anmre rpas 4enoBeKa u
OCHOBHBIX cB000 0T 1950 1.8 xakmoe u3MUEcCKOe WM FOPUAUICCKOE JTUIIO
MMEET MPaBO Ha YBAXKEHHE CBOEH cOOCTBEHHOCTU. HUKTO HE MOXKET OBITh JIUILIEH
CBOEr0 HMMYILECTBA HHA4Y€ KaKk B MHTEpecax oOIlecTBa M Ha YCIOBUSX,

npeaAyCMOTPCHHBIX 3dKOHOM U O6H.[I/IMI/I IMPpUHOHIIAMH MCXKAYHAPOJAHOTO IIpaBa.

8 MpoTtokon Nol kK KoHBeHUMM O 3aluTe NpaB YenoBeKa M OCHOBHbIX cBoboa. (MoanucaH B r. Mapuke
20.03.1952) (c u3m. n gon. ot 11.05.1994) // CobpaHue 3akoHoaaTenbctea P®. 2001. Ne 2. Cr. 163.
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B 4. 1 c1. 6 MexxnyHapo1HOTO MakTa 00 SKOHOMHYECKHUX, COITUATTbHBIX U

KyJbTYpHBIX TpaBax 1966 1.° Takke OTMEUYEHO, YTO YYAaCTBYIOIIME B HEM

rocyaapcTBa MPU3HAIOT MPaBO Ha TPYH, KOTOpOE BKIIIOYAeT B ceOs MpaBo

KaX/10T0 YeJlI0BeKa Ha MOJIy4€HHE BO3MOXHOCTHU 3apadarbiBaTh ce0€ Ha KU3Hb
TPYJAOM, KOTOpPBIH OH CBOOOJHO BHIOMpAET WJIM Ha KOTOPBIA OH CBOOOIHO
corJiamlaercs, U NpeAnpuMyT HaJJIeXKallye mard K 00ecrneyeHuto 3Toro npasa.
CooTBeTcTBYIOIIME TMOJIOKEHUST npeaycMoTpensl B Konctutyuum PO:
POBO3TJIAIIEHBI CBO0Oa SKOHOMHUUYECKOH fesTenbHocTH (4. 1 cr. 8), mpaso
K2XJI0T0 HMMETh HMMYIIECTBO B COOCTBEHHOCTH, BIIAJIETh, IOJb30BATHCI U
pacnopsKaTbCsl UM KaK €ITMHOJIMYHO, TAK U COBMECTHO C APYTUMU JULAMHU (4. 2
cT. 35), cBoOOoaa Tpyna W MPaBO KaXIAOTO CBOOOIHO PaCIOPSIKATHCS CBOUMHU
CIIOCOOHOCTAMM K TPYAY, BBIOMpPATh pOJ AEATEIbHOCTH U nipodeccuro (4. 1 cr.
37).

B nayuHO#l nureparype BeAyTCS AUCKYCCHUM B OTHOUICHHUHU CYIIHOCTH
npaBa Ha 3aHATHE MPEANPUHUMATENIHCKON NeATeIbHOCThIO, @ TAK)XKE BOIPOCOB,
CBSI3aHHBIX C CYOBEKTUBHOM mpupojoid mpaBa. Tak, maHHOE TIPaBo
paccMarpuBaeTcsi Kak CyObEKTUBHOE KOHCTUTYLIMOHHOE  IPaBo, KOTOPOE
NOHMMAEeTCsl Kak IMPEJOCTaBJIeHHAs JIMIy U OOeCle4YeHHas 3aKoHOM
(HOpMaTUBHBIMU aKTaMHM) Me€pa BO3MOKHOI'O MOBEJIECHHWsS, HAIPaBJICHHAs Ha
JNOCTHKEHHE TpeciieyeMbIXx cyobekToMm nened. [Ipu 3ToM mpaBo Ha 3aHsITHE
OpeANPUHUMATENILCKON IeATEIbHOCTRIO BOBCE HE O3HAYaeT IMPEAOCTAaBJICHHUE
cyObeKTy 6e3rpaHuuHoi cB000AbI. be3ycio0BHO, OHO TOKHO OCYHIECTBIISATHCS B

paMKax I'paHu1l, OYCPUYCHHBIX  HOPMATUBHBLIMU IMpaBOBBIMH  AKTAMU,

9 MeKayHapOoaHbI NakT 06 SKOHOMUYECKMX, COLMaNbHbIX U KYNbTypHbIX npasax (MpuHaTt 16.12.1966
Pesontoumnein 2200 (XXI) Ha 1496-om nneHapHom 3acegaHun FeHepanbHoii Accambnen OOH) // BegomocTtn BC
CCCP. 1976.Ne 17.Crt. 291.
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COACpIKAIIMMHU KdaK IIO3UTUBHLBIC IIpaBWJla IIOBCACHHA, TAaK MW 3allPCThl,

npuUMeHsieMble B 3TO cepelf.

OTHOCHUTENLHO BTOPOW 4YacTH, CBSI3aHHOM C  CYLICCTBYIOIIUMU
JUCKYCCUSIMU, OTHOCUTEIHHO CYOBEKTHMBHOW MPUPOAONM MpaBa, HEOOXOIUMO
OTMETHUTB, UTO psiJ aBTOPOB, B uactTHocTt H.. Maty3oB, C. C. Anekcees, JI. C.
Asuu, JI. JI. Boeoaun, U. E. ®apOep, B. A. [laTionuH equHbl B TO3UIUH, YTO
BCC KOHCTUTYIIMOHHBIE TIpaBa TpaxaaH — UX CYOBCKTUBHBIC IIpaBa.
[TpoTuBomonoxuo# no3uruu npuaepxusarorcs FO. K. Tonctoit, P. O. Xanduna,
. M. YUeuot u nip. CyTh X HO3UIMH 3aKITHOYAETCA B TOM, YTO HE BCSIKOE MPaBO
(B TOM YHUCJI€ W KOHCTUTYIIMOHHOE) SBISACTCS CYOBbEKTHBHBIM. CyOBEKTHBHOE
MIPaBO — HAJIMYHOE MMPABO, KOTOPHIM I'pakIaHUH 00J1a1aeT peasibHo. J{o Tex mop,
MOKa MPAaBO HE CTAJIO TAaKOBBIM, OHO HAXOJUTCS B CTaJIMM MPaBOCHOCOOHOCTH,
CITY>KUT €€ AyieMeHTOM. C 3TUX MO3UIIMI KOHCTUTYIIMOHHBIE MPaBa I'Pak/IaHuHA
BBICTYIAIOT KaK 3JIEMEHThI €ro MPaBOCIOCOOHOCTH (IPaBOCYOBEKTHOCTH), T. €.
Jexar B cdepe aOCTpakTHOM, oOIIeld BO3MOKHOCTH HWHIUBUAA WMETh
CyOBEKTUBHBIC ITpaBa U 00sI3aHHOCTH.

[IpaBo Ha 3aHATHE NPEANTPUHUMATEIIBCKOW NEATEIILHOCTHIO B HAYYHOU
IOpHUINYECKOM JINTEPATYpPE PacCMaTpPUBAETCS B KAUECTBE OJTHOTO U3 JIEMEHTOB
IPaBOCIIOCOOHOCTH YelOBeKa M TpakaaHWHA. TakoW TOAXOJ MPEXKIE BCEro
conepxurcs B cT. 18 I'paxmanckoro Konekca Poccuiickonn ®@enepainuu, B
COOTBETCTBMM C KOTOPOM TMPaBO 3aHUMAThCS MPEINPUHUMATENHCKOM
NeSATeIbHOCTHIO BXOIUT B COJEp>KaHKe TPABOCTIOCOOHOCTU TpakaaH. [Ipu aTom,
eciu 0011asi MPaBOCMOCOOHOCTh IPaXaHMHA BOZHUKAET C MOMEHTA POKJICHHS,
TO TIPABO 3aHUMAThCS MPEANPUHUMATEIHCKOH IEITETLHOCTHIO 3aKOH CBSI3BIBACT

C MOMEHTOM T'OCYIapCTBEHHOW PErucTpanui (PU3UYECKOTro JIMIAa B Ka4eCTBE

10 KywHapes A.A. TOHATME M NPUHLUMMbI KOHCTUTYLMOHHO-NPABOBOrO CTaTyCca WMHAMBMAYAIbHOMO
npeanpuHnumatens // 3aKoHHOCTb M NPaBoOMNOPAAOK B coBpemeHHom obuiecTtse. 2016. Ne 28. - C. 68.
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UHIMBUIYaJIbHOTO TpPEANpUHUMATENS, 3TO MpaBO HE MPUOOpETaeTcs uepes
MIPEICTAaBUTEICH.

Takum 00pa3om, HA OCHOBAaHMH BBHIIIEU3JIOKEHHOTO MOXKHO NMPUNTH K
BBIBOJIY O TOM, YTO IIPABO HAa 3aHITHE MPEANPUHUMATEIbCKON AEATENbHOCTHIO
SABJISIETCS] CYOBEKTUBHBIM KOHCTUTYLIMOHHBIM MPaBOM. BaXHO OTMETUTH, 4TO
eciu y (PM3MYECKOro JHIla MPaBOCIOCOOHOCTh BO3HHUKAET C MOMEHTa €ro
POXACHUS, TO y CYOBEKTOB, OCYIIECTBISIIONMX MPEANPUHUMATEIHCKYIO
NeSTENIbHOCTh (MHAWBUIYATbHBIE MPEANPUHUMATEIM U IOPUIUYECKHUE JIUIIA)
NPaBOCIOCOOHOCTh BO3HUKAET ¢ MOMEHTA BHECEHHUS 3alHCH O PErUCTPALUU B
€AUHBIM TOCYAApCTBEHHBIM PEECTP IOPUANYECKUX JMI W WHAUBHUIYAIbHBIX
IpeAnpuHUMarenei. BHeceHne yka3aHHBIX 3alMCEN B PEECTP SABIISIETCS BAXKHBIM
351eMeHTOM (POPMUPOBAHUS ITPABOBOI'0 CTAaTyCca CyObeKTa IpeANPUHUMATEHCTBA

TaK KaK ABJEICTCS IMPAMBIM JOKA3aTCILCTBOM AJII HCOIIPCACIICHHOTO KpYyTra JIUII,

YTO YKAa3aHHOC JIUIIO 06ﬂa)1aeT HpeI[HpHHI/IMaTeJIBCKOﬁ HpaBOCHOCO6HOCTBIO.
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