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CO3JAHUE CUCTEMBI OGHIEI'O ITPABA B AHI'JIMN

Annomayus.: B JaHHOU paboTe aHAIM3UPYIOTCS UCCIIEAOBAHMS, JISXKAIIUE B
obyacTu TpaBa 3apyO€KHBIX CTpaH, U Kacaroluecs HU3Y4YeHUsl Kak oOIiei
XapaKTEPUCTHKU TIpaBa, TaK W HEKOTOPBIX €ro oTpacieil (MpereaecHTHOEe W

craTtyTHOE TpaBo). Llenb cTaTbu- MpoaHAIM3UPOBATh UCTOKH U HAYaJIbHBIA dTal

dbopMUpOBaHUS aHIJI0-aMEPUKAHCKON CHCTEMBbI MpaBa U 0OoJjiee MOAPOOHO

ONPEIEIUTH €ET0 COJAEPKAHME.
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CREATION OF THE GENERAL LAW SYSTEM IN ENGLAND

Abstract: This work is devoted to research in the field of law of foreign
countries, and deals with studying both the general characteristics of law and some
of its branches (case law and statute law). The purpose of the article is to analyze
the origins and the initial stage of the formation of the Anglo-American legal

system and to determine its content in more detail.
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AHI0-aMepUKaHCKasi CHCTeMa IpaBa Oblja OTHOCHTEIIBHO 3pelioN Ha
MPOTSKEHUU TOCIETHUX BOCBMHUCOT JeT. Eil mpeaniecTBoBasia cTapast U MOYTH
yTpaueHHass MpaBOBasg CUCTEMa aHIJIOCAKCOB, KOTOpas HaxoJuja CBOE
OTJIaJIEHHOE MPOMCXO0XKICHUE B 3aKOHAX T€PMAHCKHUX IIJIEMEH, KOTOPBIE 3aCEISIN
AHTIUIO B C€peIMHE IEPBOTO THICIYEIICTHS.

Tepmun "oOmiee mpaBo" OTHOCHUTCA K CHUCTEME IpaBa, pa3pabOTaHHOU B

AHrnMu 1 nepegaHHou OoJbIIeH YaCTH aHTJIOS3bIYHOTO MHPA.
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Jlo Hopmanackoro 3aBoeBanus (1066r.) B JlpeBHeii bpuranuu He

CYIIIECTBOBAJIO CBOJIa 3aKOHOB, KOTOPHIA MOKHO ObLIO Obl HA3BaTh AHTJIMMUCKUM
IpaBOM. AHIJIOCAKCOHCKOE IMPaBO SIBISUIOCH OObIUaeM, a 00blYall — 3aKOHOM.
XKuznp perynupoBanach OOBIYHBIMM  HOpMamu. IIpaBUTeNnbCTBO — OBLIO
JIeueHTpann30BaHo. Kaxaplid OKpyr ObUI pa3felieH Ha aJIMHHHCTPAaTUBHBIE
enuHuubl. Kaxnaas mecTHast oOLIMHA UMeNna CBOM COOCTBEHHBIN CyJ, B KOTOPOM
o0ecreynBanochk coOI0IeHne MEeCTHBIX 00bIyaeB. [1o cBoell cyTu mpaBo 3TOro
nepuoja SIBISUIOCh apXauyHbIM, T.€. HOCHJIO XapakTep MOHOHOPM M He ObLIO B
MOJIHOM Mepe MpaBOM B COBPEMEHHOM IMOHMMaHMU (0OJbIlas 4acTb HOPM HE
BXO/IMJIA B CyJICOHUKH, 2 HOCHUJIA YCTHBIN Xapakrep). Ctaaus apxandeckoro mpasa
obazaet psoM 0cOOCHHOCTEH, KoTopoe, o MHeHuto T.B. KamanuHoi, MOXHO
CIpyIIUPOBATh B CIECIYIOUIYIO CUCTEMY:

- HOPMBI apXanyeCKOro MpaBa HOCAT NPEUMYIIECTBEHHO YCTHBINA XapakTep;

- HEBEPOSTHO OO0JIBIIIOE Pa3HOOOpa3re HOPM apXandecKoro Mnpana;

- apXan4ecKoe MpaBo UMEI0 HECUCTEMATU3UPOBAHHBIN XapaKTep;

- LIEJIbIO apXanvecKoro npasa ObLI0 MPUMHUPEHNE CTOPOH;

- OTBETCTBEHHOCTh IO apXaM4eCKOMY IIpaBy HOCHWJIA KOJUIEKTUBHBIN
XapaKkTep;

- apXau4ecKoe MPaBo OTPAKAET 3a4aTKU COLMAIIBHOIO HEPABEHCTBA,

- I0Ka3aTeNbCTBA, UCIOJIb3YyEMbIE B IPUMUPUTEIBHOM MPABE, OTINYAINCH
CUMBOJIMYHOCTBIO, JI€EMOHCTPATUBHOCTHIO, LEPEMOHUAITBHOCTBIO U
KpaCO4YHOCTBIO;

- B apXan4eckoM OOIIECTBE HE CYIIECTBOBAJIO CIIEUATBHBIX FOPUINYECKUX
YUPEKICHUM;

- apxau4yecKoe MpaBo ObLIO MPOHU3AHO PEIMTHO3HBIM ayxom [l c.222 —

234].
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Co3pnanue equHON CUCTEMBL.

OpnHako Ba)KHbIE U3MEHEHHUS TPOU30IUIN B TEUCHUE TPEX CTOJIETUH MOCTe
Hopmanackoro 3aBoeBanus. B 3TOT nepuoa cyapl KOposisi AHIIIMU TOCTENEHHO
MOJTYYHJIM KOHTPOJb HaJ MECTHbIMU cylnamu. B mpaBnenue I'enpuxa 11 (1154-
1189rr.) nHavancs psig COOBITUH, KOTOpbIE MPHUBEIM K CO3JaHUIO CHCTEMBI
KOPOJIEBCKUX CY/JIOB U OOMIEro JjIsi BCEl AHIJIMM 3aKOHA. JTOT MOHAapX, IO
cnoBam I'. bepmana, «peBOJIFOIIMOHU3UPOBAII CUCTEMY MPaBa B AHIJIMH IJIaBHBIM
o0pa3oM IyTeM CO3J]aHusl KOPOJIEBCKOM IOPUCAUKIIMN U KOPOJIEBCKOTO TpaBa Mo
YTOJIOBHBIM M TPa)XJAAaHCKUM JIeJlaM, IPEXIE HAaXOAUBIIMXCS MOJ MECTHOW M

(eoaNbHON FOPUCIUKIIMEN W PEryJupoOBaBUIMXCS MECTHBIM U (PE0/IaJbHBIM

npaBom» [2 c¢.41]. Korma mosBHINCH KOPOJEBCKHE CYIblI, KOTOpPBIC OBLIHU

LIEHTPAJIM30BaHbl U 00JIaJ1aTu FOPUCAUKIIMEN HAa BCEW CTpaHOM, OHU Pa3BWIM U
MPUMEHWIH €IMHYIO0 CUCTEMY IpaBa, OOILYIO I BCEH CTpaHbl. DTOT 3aKOH CTaj
M3BECTEH Kak "0o0muit", 9T00bI OTJINYATh €r0 OT CTAPhIX, MECTHBIX 3aKOHOB.

[MPELIEAEHTHOE TIPABO

B Anrnuu, B OTJIMUKE OT CTAPBIX €BPOINEUCKUX CTPAH, KOTOPBIE CIEA0BATIN
PumckuM TpamuiuaM KoaupUKAIMU W OCHOBBIBAJIIM CBOE IMPABO TJIaBHBIM
00pa3oM Ha MPUHSATHIX KOJEKCAX, 3aKOH TPATUIIMOHHO CTPOUJICA Ha CYACOHBIX
pELICHUSX.

Ecnu cyn pemaet Bonpoc MEXIy UCTIIOM U OTBETUYUKOM, TO P€Ub UJIET O
TpPEeX OTMIEJIbHBIX AJIEMEHTAaX:

1) dbaxTel nena, MOKa3aHHBIC CTOPOHAMMU;

2) npaBoBas MO3UILINS,

3) NOJIy4YEeHHOE PELICHHE B TI0JIb3Y OJIHOM M3 CTOPOH.

Pemienne cyna sBisuioch 00s3aTeIbHBIM JJIsI CTOPOH Hcka. [IpuHIumn
pelieHrue cyjaa Mor CTaTh 00s13aTeNIbHBIM ISl IPYTHX CTOPOH B OyayiieM. DTOT

IIPpUHOUII CTAHOBWJICA YaCTbIO O6IH€FO IIpaBa.
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Bce mpeneneHTsl paccMaTpUBaIuCh KAaK aBTOPUTETHBIE BBICKA3bIBAHUS
3aKoHa. ABTOPUTET NpELeICHTa 3aBUCEN OT CTAaTyca Cy/1a, BBIHOCAILETO PEIICHUE
(nepapxust Cyq10B):

1) nanara 10p/10B;

2) pelieHusl aneJUIAIUOHHOrO cyAa (TpakKIaHCKUX M YTOJOBHBIX JIEI)
SBJISUTUCH 00513aT€NbHBIMU JIJI1 HUYKECTOSIIIHUX CYJIOB;

3) BBICOKHUI CyJl TPaBOCYIUS;

4) cyna eBporelckux cooOmiecTtB. Hambonee BakHBIMH OpraHamu
MIPEIEICHTHOTO MpaBa SBJIAIOTCS 00IIee IPABO U MPaBO CHPABEAITUBOCTH.

CITPABEJIMBOCTb

JIroqu, KOTOpble HE CMOTJIM JOOUTHCSA CHPABEAJIMBOCTH B CyJlax OOIIEro
MpaBa, MOJABaIM METUIIMM B KOPOJICBCKUN COBET, KOTOPBIA paccMaTpuBal
METUIIMU OT CYOBEKTOB, JAOOUBAIOIIMUXCSA CIPABEIJIMBOCTH OT OJIMDKAMIIEro K
KOPOJIIO OpraHa.

[To muenmto IL.I. BuHOrpamoBa, «IpaBO CHOPaBELIMBOCTH» SIBISLIOCH
TuOepanbHON HHTEPIPETAINEH «OOIIETo MpaBay, TaK Kak SBISJIOCHh PE3YJIbTaTOM

«mepepaboTKN HOPM aHTJIMICKOTO TMpaBa ¢ YYETOM YiKE CIIOKHBILIETOCS OIbITa

APYTUX €BPOMEHCKUX «IIUBUIM30BAHHBIX MPABOBBIX cUcTeM» [3].

Kanmyiep TecHo cBsizaH ¢ oTmnpaBiieHHeM ImpaBocynus. OH Takxke ObLI
MPaBOM pyKOM KOPOJISl U 4JIEHOB KopoJieBckoro Cosera. B pe3dynbsrare Kaniyiepst
MPUCTYNUIN K pa3pabOTKe CBOJAa HOPM, KOTOpPbIE YCTPAHSIOT HEAOCTATKH
o0111ero npasa; MpeI0CTaBISIOT HOBBIE CPEACTBA MTPABOBOM 3aIIUThI, OCHOBAHHBIE
Ha CIIPaBEJIMBBIX WJIM PAaBHOMPABHBIX PEIICHUAX. PellieHust cTaiu n3BeCTHBI KaK
MpaBUJIa CIIPABEAJIMBOCTH.

B npunnune, cynapl, NPUMEHSIONMIME MPUHIUINBI CHPABEITUBOCTH,
NEeWCTBOBAIM TOTJAa, KOTJa CyAbl OOIEro mnpaBa HE JEHCTBOBAJIM WJIM HE

JOCTUTIIM  PE3yJbTaTOB, KOTOphbIEe OBUIM OBl HACTOIBKO CTPOTUMHU U
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TEXHUYECKUMU, YTOOBI ObITh HecHpaBeIMBbIMU. K KOHIy MSITHaaUATOro BEKa
KaHIIJIEp JAeMCTBOBAN B CyAeOHOM KadecTBe Mo coOCcTBeHHOM nHunmatuse. Cyn
KaHUEJSPUU AEUCTBUTEIBHO HAYAJICS B 3TOT MOMEHT.

B cootBerctBuM ¢ cyneOHbiMu akTamu 1873 u 1875 romos Kannenspus
obu1a 00benuHeHa ¢ Boicokum cynom (BepxoBubim CynoMm) u nmepernMeHOBaHa B
KkaHuemnspuio Beicokoro cyna. ®. Meiitnana nucan: « OTHOLIEHUE MEXAY O0IIHUM
MIPaBOM U MPABOM CIPABEJIMBOCTHU CIIEIYET pacCMaTpUBaTh HE KaK OTHOLIECHUE

MCXKIOY ABYM:A IIPOTHBOPCYHMBBLIMHU CHCTCMAMH, a4 KaK MCKIAY KOACKCOM H

JIOTIOJTHCHUEM K HEMY, KaK MEKIy TEeKCTOM 3aKOHA U IJIoccoi» [4 c. 288.].

OOmIee mpaBo U CHPaBEIINBOCTh TETIEPh MPUMEHSUIUCH B OHUX U TEX JKE
cynax. [ToaTomy B 11060M ciydae Cyqibs MOXKET MPEAOCTABIATh MO0 CPEICTBO
MPaBOBOM 3alIUTHI IO O0IIEMY TIpaBy, JIMOO CHpaBEIIMBOE PEIICHUE, JIMOO U TO,
U JIPYyTOE.

CTATYTHOE ITPABO

FOpucaukuus B 001acTu 00IIEro mnpapa, pa3yMeeTcsi, OCHOBBIBAETCS Kak
Ha CTaTyTaxX, TaKk M Ha CyJIeOHBIX perieHusX. bobIas yacTh 3aKOHOIaTEILCTRA,
0COOEHHO B 00JIaCTU YTOJIOBHOTO TpaBoCyaus, siBisieTcss CTaTyTHBIM IMPaBOM,
BBITEKAOIINM M3 PEIICHUN MapIaMeHTa.

K Hacrosiiiiemy BpeMeHU MOYTH BCe ACHCTBUS, 32 KOTOPHIE YEJIOBEK MOKET
OBITH HaKa3aH, ABJISIOTCS JICUCTBUSIMHU, KOTOPhIE KOHKPETHO 3aIPEIICHBI TEM WU
HMHBIM 3aKOHOM. CyIIECTBYET CBOETO pojia YTOJOBHBIN KOJIEKC, pa30OpocCaHHBII
10 OOJIBIIIOMY KOJIMYECTBY 3aKOHOB.

MCTOYHMKU COBPEMEHHOI'O AHTJIMMCKOI'O TTIPABA

[Toutn Bce HOpPMBI TpaBa OOsA3aHBI CBOUM CYIIIECTBOBAHHUEM JHOO aKTy
napiaMeHTa, JM00 perIeHHsIM CY/I0B.

OTH UCTOYHWKH TIpaBa HAACISIOT TMOJHOMOYHUSIMH HOPMBI, IO X

4acCTbIO IIpaBa. Ho ectb ABa BCIIOMOI'aTCIIbHBIX HMCTOYHHUKA IIpaBa, a4 MMCHHO
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MECTHBIE OOBIYall M KaHOHHUYECKOE IIpaBo. OTH HUCTOYHHUKU Koraga-to HMCJIIU
00BIIOE 3HAYCHUC, HO B HACTOAIICC BPEMS ABJIAIOTCA MCTOYHHUKAMH, KOTOPLBIC
MoAACPKUBAKOT IIOYTH BCC HOPMBEI IIpaBa.

Takum o0pazoM, UCTOpPHUSI Pa3BUTHUS AHIJIMIICKOTO MpaBa IUIa MO MYTU

dbopMHUpOBaHUS «OOIIETO TpaBay, IOMOTHEHHUEM «OOIIETO MpaBa» MPABOM

«CTIPaBEIJIMBOCTI» U ITyTEM UHTEPIIPETALUU CTaTyTOB. M3yuenue ocoOeHHOCTEH
BO3HMKHOBEHHUS U (POPMUPOBAHUS MPABOBOW CUCTEMbI AHIIIMM MPEICTABIAETCS
aKTyaJbHBIM, TaK KaK BCEOOIe, M3BECTHO BIJIMSHUE 3TOr0 TOCYJapcTBa Ha
IIPaBOBOE YCTPOUCTBO MHOTUX CTPAaH, B TOM YMCJIE BXOAUBIINX B YUCIIO KOJJOHUHN
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