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PRINCIPLE OF LEGALITY IN THE ARBITRATION PROCEDURE

Annotation: The article is devoted to the consideration of the essence and
significance of one of the most important general legal principles - the principle of
legality and its guaranteeing role in the process of protecting the rights of
participants in arbitration proceedings.
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PazpaboTka myTeii, Cpe/icTB U METOJIOB YIIyUIICHUs CyAeOHOMN 1eITeTbHOCTH U
NoBbIINIEHHE €€ A(PGEeKTUBHOCTH, COBEPIICHCTBOBAHUE CYIONPOU3BOJICTBA,
pacIIMpeHne N0CTyna K NPaBOCy IO, MPUBEICHUE 3aKOHOIaTeNIbCTBA Poccuiickoit
denepauu B COOTBETCTBUE C COBPEMEHHBIMU MEKIYHAPOJHBIMHU CTaHAAPTAMH,
YKPEIUICHHE 3aKOHHOCTH W TMPEIyNpekACHUE SKOHOMHYECKUX IMPABOHAPYIICHUN
SIBJISIIOTCSI OCHOBHBIMM 3a7[a4aMu CyJ1IeOHO-TIpaBoBoO pedopmbl. CeroiHs, B IEPUO
CTAHOBJICHUSI ~ JEMOKPATHYECKOTO  MPABOBOIO  TOCYAapCTBa, 3HAYUTEIHLHO
NOBBICHJIACh POJIb CYJOB B KU3HM OOIIECTBA; BO3pOCJIA pOJIb IpaBa B
pPEryJIMpOBAHUM HOBBIX OTHOILICHHWH, COOTBETCTBYIOIIMX HBIHEIIHEMY 3TaIly
pa3BUTHSI OOIIECTBA - PHIHOYHBIX, HAJIOTOBBIX, MO 3alUTe U30UpaTEILHBIX MPaB
rpaxaad U T.I. B jguTepaType OoTMeuaercs, YTO TMOHSTHE 3aKOHHOCTH CETOIHS
Pa3MbITO U TOYTH 3a0BITO. TOP)KECTBYET HE 3aKOHHOCTh, a IEJIECO00pPa3HOCTD,
POU3BOJI, CyOBEKTHUBU3M, CaMOYNpaBcTBO. CaM TEPMHUH «3aKOHHOCTH)» JaKe HE

YIOMHHAETCS B OQPUIMATBHBIX peuax JUJAEPOB, TOCYIApPCTBEHHBIX JCSITENCH,

PYKOBOIWTEIIEN NPABUTENILCTBA, rocyaapcTaal,

! Hosukos JI.C. IIpuHIMII 3aKOHHOCTH M COCTA3aTeNbHOCTH, X COOTHOIIEHHE B apOUTPa)KHOM IIporiecce//
CuMBOII HayKU: MeXAyHapoaHbI HayuHbll skypHal. 2020. Ne 12-2. C. 39.
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BaxHOoCTp u3ydyeHUsS TEOpPHUM W NPAKTUYECKOW peanu3aluu I[PUHIUIA
3aKOHHOCTH OOYCJIOBJI€Ha TEM, 4YTO OOJBIIMHCTBO HAYYHBIX HCCIEIOBaHUMN

IIPOBOJHJIOCH 3aJ0JII'0 OO0 Havajia 3KOHOMI/I‘1€CKOI>1, MOJIUTUYCCKON M HpaBOBOﬁ

pedopmbl 6€3 ydeTa MOCICAHNX M3MEHEHHH KOHCTUTYIMOHHOTO, TPaKIAaHCKOTO,

apOUTPaXKHOTO TIPOLIECCYaTBHOTO 3aKOHOJATeNbCTBA. lloaTOMy HEOOXOIUMBI
HOBBIE HCCIIEIOBaHMS, KOTOPBIE MOTJIM OBbI CTaTh OCHOBOM ISl pa3paOOTKu €AMHOMN
KOHIIETIIIMM  COBEPIICHCTBOBAHHUS HOPM  apOUTPaKHOTO  MPOIECCYaTbHOTO
3akoHoAarenscTBa. Cienyer oOpaTUTh BHUMaHUE Ha 0COOYIO poJib apOUTPasKHBIX
CYIOB TO 3alllUTe W BOCCTAHOBICHUIO HAPYIICHHBIX MpaB U OOS3aHHOCTEH
CyOBEKTOB TMpaBOBBIX OTHOIIEHUWH B cdepe HSKOHOMHUYECKOHM M  HHOU
OpEeINPUHUMATEIbCKON  JIEATENBHOCTH, a TakXe MOJUYEPKHYTh 3HAuYCHUE
apOUTPaKHOTO CyJla KaK TapaHTa pealn3aluy NPUHINIA 3aKOHHOCTH.

[TpuHIMIIaMK apOUTPaAKHOTO MPOILECCYAIbHOIO MpaBa Ha3bIBAIOT TaKUE €rO
(dyHIaMEeHTalbHbIE IOJIOKEHUS,, KOTOpbIE COCTaBJSIIOT OCHOBOIOJAraroIiye
NIPABOBBIE UJEH, POHMU3BIBAIOIINE BCE apOUTPAKHBIE MPOIECCyaTbHbIE HOPMBI U
UHCTHUTYTHI, ONIPENIEISIOIINE TAKOE TOCTPOCHUE apOUTPAXKHOTO Mpoliecca, KOTOPbIN
obecreunBan Obl BRIHECEHHE 3aKOHHBIX U 000CHOBAaHHBIX PELICHUIAZ,

B npunnunax apOuTpa)kHOro NPOIECCYalbHOIO IMpaBa KOHLEHTPUPYIOTCS
B3MVIAABl  3aKOHOJATENs Ha  XapakTep M COAEp)KaHHE  COBPEMEHHOIO
CYZOIPOU3BOJICTBA 1O PACCMOTPEHHUIO M Pa3pelICHUI0 apOUTPaXXKHBIMHU CyAaMU
HKOHOMUYECKUX U UHBIX MOJBEAOMCTBEHHBIX UM CIIOPOB.

[TpaBoBO# TPUHIIMIT BCETJa HAXOAMT KOHKPETHOE 3aKpeIuieHHe B HopMax
npasa. [IpuHIUNBl apOUTPaKHOTO MPOILECCYaTbHOIO MpaBa BBHIPAKAIOTCS Kak B
OTJENBHBIX HOpMax HauOosee OOILIEro coJep)kaHus, TaKk W B LEJIOM psie

MPOIECCyalbHBIX HOPM, TJE€ €CTh TapaHTUs peajlu3allMd Ha TPaKTHUKE OOIIHMX

2 Pri6kun FO.B. TIpHHIMI 3aKOHHOCTH B apOUTPaXHOM Cy0npou3BocTee//Asnes nayku. 2020, T.2. Ne 11
(50). C. 391.
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MIPABOBBIX MpeaNUCcCaHuii. be3 Takux HOPM MPHUHIIMIIBI IPEBPALIAIOTCS B MPHU3BIBHI,
ao3yHrd. IlockonbKy TNPUHIMUIBI apOUTPAKHOTO MPOIECCYalbHOTO IpaBa
OCYIIECTBISIOTCS B apOUTPaXKHOM IPOM3BOJCTBE, MOCTOIBKY OHHU SIBJISIOTCS HE
TOJIbKO TPUHIMIIAMH TpaBa, HO OJHOBPEMEHHO W MPHUHIMIIAMH apOUTpPaKHOU
CyneOHOM eaTeIbHOCTH (apOUTPaKHOTO TIpoIIecca).

AHanu3 nefCTBYIOIEro 3aKOHOAATENbCTBA, a MMeHHO Koncturynuu P®?

denepanbHOro KOHCTUTYIMOHHOTO 3akoHa «O0 apOuTpaxkHbIX cyaax B PO»?, ATIK

P®® u gpyrux, MO3BOJNSAET YTBEPKAATh, 4YTO JUIS ONPENCIECHHMS CHUCTEMBI

INPUHIMIIOB apOUTPAXXKHOTO  Mpollecca MOKHO  NPUMEHHTh  OOILENPUHATYIO
Kiaccudukanuio npuHOUNOB. (OCHOBaHHEM TaKOW KiIacCU(PUKAIMKU MPUHSATO
CUMTATh NPEAMET PETYIUPOBAHUS.

[Io »TOMy OCHOBaHWIO BCE€ MPUHUUIBI, JEUCTBYIOIIHE B apOUTPaKHOM
Ipolecce, MOKHO Pa3JeUTh Ha JIBE TPYIIIIbL:

—  OpraHu3aldOHHO-(PYHKIMOHAIbHBIE IPUHIUIIBI (IJIA IPUHLIAIIBI
CyIOyCTpPOMCTBA) - OMNpEACAIONNe YCTPOUCTBO U (DYHKIMOHUPOBAHUE
apOUTpaKHBIX CYJIOB;

byHKIIMOHATBHBIC IPUHIUIIBI OTpEIEISIOINE
IpoLECCYalIbHYI0 JEATENBHOCTh CyJa W YYacTHUKOB IpoLecca Ipu
PAacCCMOTPEHHUH U pa3peIIeHUH JIET.
Ocoboe MECTO cpenu IIPUHLIHATIOB apOUTPaKHOTO
IIPOLIECCYATBHOTO MPaBa 3aHUMAET oO11enpaBoBoil (Me)x0TpacieBoi)

MPUHIINAI 3aKOHHOCTH, XapaKTepHbIN IS JIF0OOM oTpaciu mpaBa. B apOutpaknom

8 Konctutyuus Poccuiickoit @enepauuu (IpUHATA BCEHAPOJAHBIM rojlocoBaHmem 12.12.1993 ¢

W3MEHEHUSAMH, OJOOpEHHBIMH B Xone obmiepoccuiickoro rojocoanus 01.07.2020)// OdunuanbHbIi WHTEPHET-
MopTaj npaBoBoi nHGopmanuu http://www.pravo.gov.ru, 04.07.2020.

4 DepepabHbIi KOHCTUTYIHOHHBIH 3akoH «O6 apOUTpaxHBIX cynax B Poccuiickoil ®denepamun» ot
28.04.1995 Ne 1-@K3 (pen. ot 08.12.2020) // Cobpanne 3akoHOmaTenbcTBa PD. 1995. Ne 18. Cr. 1589.

5 ApOuTpasHsbIii IpoueccyabHbli kogeke P® ot 24 urons 2002 r. Ne 95-®3 (pex. ot 01.07.2021, ¢ u3M. ot
22.07.2021) // Cobpanne 3akononarensctsa PO. 2002. Ne 30. Cr. 3012.
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IPOIECCYaTbHOM TpaBe ATOT MPHUHIMII UMEET CBOIO CIEeNU(UKY HOPMAaTHBHOTO
3aKpeIUICHUs, COAEP)KaHUE U CUCTEMY FapaHTUl €r0 OCYIIECTBIICHHUS.

ApOutpa)kHO€  CyJONpOU3BOJCTBO  MpEACTaBiIsgeT co00Ml  OgHy U3
IPEIyCMOTPEHHBIX 3aKOHOJAATENbCTBOM (OpPM  3alIMThl HAPYIICHHBIX WU
OCIIapUBAEMBbIX IpaB. 3aKOHHOCTh B JESATEIBHOCTH apOUTPaXHBIX CyJ0B O3HAYAET
MOJTHOE COOTBETCTBHE BCEX AaKTOB apOUTPaXHBIX CYJIOB, MPOLECCyabHBIX
JNEUCTBUNA apOUTpakHbIX CyAOB (Cylded) W Jpyrux Y4YacTHHUKOB IpoIlecca,
COBEPIIAEMBIX IIPU PACCMOTPEHUM M paspelieHuH cnopoB, Koncrurynum PO,
HOpMaM MaTE€pUaJIbHOI0 U MPOLECCYATBHOIO MIPaBa, TO €CTh 3aKOHY. Kak 0CHOBHOM
IPUHIUI 3aKOHHOCTH IPOBO3MIAIIEH CT. 6 PenepasbHOro0 KOHCTUTYLHMOHHOTO
3akoHa «O0 apOuTpakHbIX cysax B POy.

[IpyHIMD 3aKOHHOCTH B apOMTPa)KHOM IIPOLIECCE MO0 CBOEMY COIEPKAHHIO
BKJIIOYaeT B ce0s TpeboBaHME K CyJaM [PaBWIbHO MPUMEHATh HOPMbI
MaTEepUAIBHOTO TIPAaBa U COBEPIIATH MPOLECCYAIBHBIE TEUCTBUS TOJIBKO B CTPOTOM
COOTBETCTBUM C HOpPMaMHM apOUTPaXHOro MpOLEcCyallbHOro mpaBa. B
cootBeTcTBUM cO CT. 11 AIIK P® apOuTpakHble Cynbl pa3pemiaroT CIOpbl Ha
ocHoBanuu  Konctutyuumn P®, QenepanbHbIX 3aKOHOB, HOPMATHUBHBIX
yka3oB IIpesunenra P® u nocranosinenuu [Ipasurenscrea P®P, HOpMaTUBHBIX
IIPaBOBBIX aKTOB (he/lepaibHBIX OPraHOB HCIIOJIHUTEIBHON BJIACTH, HOPMATHUBHBIX
paBOBBIX aKTOB cyObekTOB P® u MexxayHapoanbix 10roBopoB PO. B ciyuae
OTCYTCTBHSI HOPM IIpaBa, PeryJUpyIOLUIMX CIOPHOE OTHOLIEHHE, apOUTpasKHbIN cyA

NPUMEHSET TpaBWIA MPEOJIOJICHHS NIPOOEIOB B IMpaBe, TO €CTh IPUMEHSET

AHAJIOT'NIO 3aKOHa WJIKM aHaJIOTHIO npaBaG.

6 Epemenxo O.B. O6mias xapakTepucTuka M pojib IPUHIMIA 3aKOHHOCTH B HPOLECCE 3aIMUTHI IIPaB
YY9aCTHHKOB apOUTpaxHOTO cynonpon3BoacTBa// B coopruke: IIpoGnemMsl 1 MEpCHEKTHBEl Pa3BUTHS COBPEMEHHOM
I0pUCTIpYAeHIIMK. MaTtepuaibl MeXBY30BCKOW OYHOW Hay4yHO-TIpakTHieckol koHdepenun. 2017. C. 86-92.
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Peanuzauuss  mpuHOMOA ~ 3aKOHHOCTM B apOUTpakHOM  Mpolecce

o0ecrnieunBaeTcs IEeNIbIM HA0OPOM TMPoLIecCyallbHBIX TapaHThil. K TakuMm rapanTusim

MO>XHO OTHECTH MOJIOKEHHMSI, COCTABISIONINE COJACpP)KAHUE APYTHX MPUHIUIIOB,
HaIllpUMEp HE3aBUCUMOCTh CYZEH, PaBEHCTBO CTOPOH MEPE] 3aKOHOM M CYJIOM,
COCTSI3aTEIBHOCTD MPOIIECCa U pABHOIIPaBUE CTOPOH U T. 1.

3aKkoHOAATENb, AETATBHO PETrJaMEHTHPYsI apOUTpPa)KHBIA MPOIECC, BCE K€
JIOMYCKAaeT BO3MOXHOCThb CyAeOHBIX omuoOok. [l uX ycTpaHEHUs U
BOCCTAHOBJICHUS 3aKOHHOCTH MPEyCMOTPEHBI CTaJIMU TIepecMOoTpa apOUTPaKHBIX
CyleOHBIX TIOCTAaHOBJIEHWW, a HMMEHHO: CTaausi IEepecMoTpa pEIIEeHUH, He
BCTYINHBIIMX B 3aKOHHYIO CUJTy B alleJUISIIMOHHOM MOPSIIKE U CTAJIMH MTEPECMOTpa
BCTYNHMBIIMX B 3aKOHHYIO CWJIy PEIICHUH M OINpEIEJICHUHA B KacCallMOHHOM
NOPSJIKE, B MOPSIAKE HAJ30pa, @ TAKKE 110 BHOBb OTKPBIBIIUMCS 00CTOSTEIBCTBAM.
["apanTusiMu peanu3anuy NPUHIKIA 3aKOHHOCTH SIBIISIFOTCS BO3MOYKHOCTh OTBO/JIa
cynpu (ct. 21 AIIK P®), yuactue npokypopa B aeine (ct. 52 AIIK P®), yuactue B
apOUTpa)XHOM  IPOLIECCE TOCYJAapCTBEHHBIX OPraHOB, OPraHOB MECTHOTO
camoyrmpaBiieHus: U UHbIX opraHoB (ct. 53 AIIK P®), mpaBo cTOpOHBI UMETH
npeacrasutens (cr. 59 AIIK P®), derkuil permameHT (opmMbl M colepKaHUs
uckoBoro 3asBienus (ct. 125 AIIK P®) u orpanndeHHbIN epeyeHb OCHOBAHUN K
BO3BpAILEHUIO UCKOBOTO 3asBieHus (cT. 129 AIIK P®). B AIIK P® npexycMoTpeHo
COCTaBJIEHHE MPOTOKojJa cyaedbHoro 3acemanusi (ct. 155 AIIK P®). B cmydae
00>aoBaHus Cy/IeOHBIX aKTOB B BBHIMIECTOSAIIUN apOUTPAKHBINA CYJ] TIO POTOKOITY
MO>XHO TPOBEPUTh 3aKOHHOCTb BEACHMS IMpoOIecca U COBEPILICHUS OTIEIbHBIX
MIPOLECCYAIbHBIX JI€UCTBUM. B KadecTBe rapaHTUX IPUHIMIIA 3aKOHHOCTU B
apOUTpaXHOM TMPOIECCE YCTAHOBIIGHA MUChbMEHHAs (hopMa pelIeHUus | MOIPOOHO
periaMeHTUpPOBaHO ero cojepxkanue (cT. cT. 169 - 170 AIIK P®). Ocyiectienue

apOUTpaXHBIM CYIOM (YHKIMA TO KOHTPOJIO 32 PACHOPSHKEHUEM CTOPOHAMH




Bcepoccuiickoe CMU

«AKagemua negarormueckux ngein «HOBALUA»

CeupetenbctBo o perncrpauum 31 NedC 77-62011 ot 05.06.2015 r.
(BbliaaHO PepepanbHO cayK60i No Hag3opy B chepe cBA3U, MHPOPMALMOHHDBIX TEXHONOMMUIA U MACCOBBIX KOMMYHUKaLUA)

Caiat: akademnova.ru
e-mail: akademnova@mail.ru

CBOMMHU MATCPUAJIBHBIMU W IPOLHCCCYAIIbHBIMU  IMOJHOMOYMAMU, SBIIICTCA

BaKHEMIIEH TapaHTHEH 3alIUThI IPaBa B apOUTPAKHOM CYIOIPOU3BOICTBE .

Pesromupyss OTMETHM, 4TO Ha BCEM MPOTSIKEHUM HUCTOPUU BO3HUKHOBECHUSA
3aKOHHOCTH, OHa TpeTepreBajia M3MEHEHHs, MEHSS (POPMYIUPOBKY, CMBICT U
COJIEp’KaHUE, COOTBETCTBYSI AMOXH BPEMEHM PA3JINYHBIX BEKOB. 3aKOHHOCTh ObliIa,
u OyZIeT OJJHOM U3 KaTeropui, KOTOpasi IpeTeprieBacT U3BMEHEHHUS], U JIEXKUT B OCHOBE
KaK paHee CyIIECTBOBABIIETO 3aKOHOAATENBCTBA, TaK W JEHUCTBYIOLIETO Ha
COBpEMEHHBIN nepuoa. Bce mpuHIuUIbBl apOUTPaKHOTO MPOLIECCYyaIbHOTO IpaBa
MMEIOT OIPOMHOE€ 3HAYEHHE B NPABONPUMEHUTEIIBHOW NESTEIBHOCTH, a TAKKE
ABJISIIOTCS BECbMa BaKHBIMU FapaHTUAMU [PABOCY IS 110 DKOHOMUYECKHUM CIIOPAM.
IIpn paccMOTpeHMM SKOHOMMUYECKHX CIIOPOB CYZ PYKOBOACTBYETCS HE TOJBKO
KOHKPETHBIMU apOUTPAKHBIMU MPUHLIUIIAMH, HOPMAMH, HO U B MIEPBYIO OUYEPEb —
IPUHLIAIIAMHU apOUTPaKHOTO MPoLiecCyalIbHOTO MpaBa. Cya, UCX01 U3 IPUHIIMIIOB,
OCYUIECTBJISIET TOJIKOBAHUE BCEX HOPM apOUTPaKHOTO MPOLECCYaTbHOTO IPaBa, 4YTo
MIO3BOJIAET €My IIO3HATh ACHCTBHUTENBHBIM CMBICI 3TUX HOPM W IMPAaBWIBHO HX
OPUMEHUTh, @ B KOHEYHOM WTOTE€ BBIHECTH 3aKOHHOE, OOOCHOBaHHOE U

CIIpaBeITUBOEC CyIcOHOE PEIICHHE.
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