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OcBoOOXIeHNE OT HaKa3aHUS — CAMOCTOSTEIbHBI MHCTUTYT YTOJOBHOTO
IpaBa, MOCTPOCHHBIN Ha MPHUHITUIIC TYMaHU3Ma, CMBIC KOTOPOT'O 3aKJII0YacTCs B
HMCKJTIOYEHUH WM CBEACHUIO K MHUHHMYMY HEOJarompusTHBIX IOCJIEICTBUH,
CBSI3aHHBIX C OTOBIBAHWEM HaKa3aHUs, a TAKKE CTUMYJIUPOBAHUH OCYKJICHHBIX K
HCIIPABJICHUIO C TIOMOIIBI0 MEHEE CTPOTHX YeM HaKazaHue Mep.

Ha3nauenrne W WCMOTHEHWE HaKa3aHWs SIBIISIOTCS OCHOBHBIMH (hopmMamu
peanu3aliid  YroJIOBHOH  OTBETCTBEHHOCTH, OMPEACISIONIMMH  IPABOBOE
MTOJIO’KECHHE JIUII, KOTOPhIE OOBHHSIOTCS B COBEPIICHUH TTpecTyIuieHus [5, c. 336].
Hcnonnenne Haka3zaHWs HA3HAYEHHOTO CYJIOM MOXET OBITh:

1) pCaIbHBIM;

2) YCIIOBHBIM;

3) C OTCPOYKOM UCITOJTHEHUS;

4) C MOJIHBIM OCBOOOYKIEHHEM OT HAKA3aHUA,

5) C YaCTUYHBIM OCBOOOXKIEHUEM OT HaKa3aHUSI.

B mepuon wucnonHeHWs HaKa3aHWS, HA3HAYEHHOTO CYJIOM, IIPaBOBOE
MOJIOKEHUE BUHOBHOTO JIWIIA, MOXET WM3MEHUTHCSA B JBYX HaIpaBICHUSX:

CMATYCHHUH M YIKCCTOUYCHHH.
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HecmoTpsi Ha BenMKOE MHOKECTBO aKTyaJbHBIX BOIPOCOB, KOTOPBIE
paccMaTpHUBAIOTCS B POCCUMCKON YroJOBHO-TIPAaBOBOM HayKe €CTh MHOKECTBO
BOJIHYIOIIUX W aKTyaJIbHBIX BOIPOCOB I PAcCMOTPEHHUs, HaMu Oblia
paccMOTpeHa mpobiaemMa KOMIUIEKCHOTO M3y4YeHHUs IIUPOKOTO Kpyra BOIIPOCOB,
3aTparuBaromMX JOMYCTUMOCTh M HEOOXOAUMOCTh PACIIPOCTPAHCHUS UCH, TaK
Ha3bIBAEMOT0, «Pa3yMHOTO KOMIIPOMHCCA» Ha HWHCTUTYT OCBOOOXKIEHUS OT
yroJ0BHOTO HakazaHus [6, ¢. 120]. CnenoBaTenbHO, HanboJee IePCIEeKTUBHBIM
HaIpaBJICHUEM B 3TOU cepe sIBIsETCSI COBEPIICHCTBOBAHUE YTOJIOBHO-TIPABOBBIX
OCHOBaHUM U YCIIOBUM OCBOOOXKICHHS OT YTrOJIOBHOTO HaKa3aHUs 3a OTACIIbHBIC
KaTeropud W BHJbl NPECTYIUICHUH, C yYETOM MOJIOKUTEIBHOIO IPABOBOTO
MOBEJICHUSI OCY’KJICHHOTO B MIEPUOJ OTOBIBAaHUSI Haka3aHus. B cuity aToro, yxe
Ha MPOTSHKEHUU OOJIBIIIOTO MPOMEKYTKA BPEMEHH, YrOJIOBHO-TIPABOBON HAyKOMH
pa3pabaTpIBalOTCS BOIPOCHI OCBOOOXKIACHUS OT Haka3aHUsA. B moaTBepikiaeHue
ATOMY, CTOUT OTMETUTh JCCATKH MyOJuKaIui, TEMAaTUKON KOTOPBIX SIBJISIIOCH
HCCIICIOBAHKE BOITPOCOB OCBOOOKICHHS OT YTOJIOBHOT'O HaKa3aHMS, U 3TO TOJIBKO
B IIepBbIE roApbl 21 cTonerns.

OnHako, pu BCeH aKTyaJIbHOCTH ¥ BaXKHOCTU TPYAOB Pa3IUYHBIX aBTOPOB,
CTOMT MPHU3HATh HAJWYHWE IIEJOTO Psija TEOPETUKO-NPUKIIATHBIX BOMPOCOB IO
npobyiemam OCBOOOXKICHHS oT HaKazaHusl, KaCaroIUMCs Kak
MPABONPUMEHUTEIBHON MPAKTUKU, TaK M COBEPIICHCTBOBAHUSI KOHCTPYKIIUHU
YTOJIOBHO-TIPABOBBIX HOpM. I[lo3TOMY, Ha CEroAHSIIHUN J€Hb, B TEOPUHU

OTCUCCTBCHHOI'O YT'OJIOBHOT'O IIpaBa MHOTHUC aKTYaJIbHLBIC HpO6HCMBI N KOHKPCTHO

Hp06neMa AOIYCTUMOCTH PAa3yMHOI'0 KOMIIpOMHCCA C OCYXACHHBIM B BHJIC

OCBOOOXKJICHHMSI €r0 OT YIrOJIOBHOTO HaKa3aHWsS B3aMCH Ha OIPECICHHbBIC
MTOJIOKUTEbHBIC TOCTKPUMUHAIIBHBIE TTOCTYIKH, TAK U OCTAIOTCSI HEPEIIICHHBIMU.
ITo ropuanyeckol mpUPOAE OCBOOOXKICHHE OT OTOBITHS HaKa3aHUS

CBSA3BIBAETCS C 00s3aTCIbHBIM IIPU3HAHWUEM BHHBI JIMOOM, COBCPIIHMBIINM
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MPECTYIICHUE U €T0 ocyXaeHueM. [Ipu 3ToM, B OTJIMuME OT OCBOOOXKACHHUS OT
YTOJIOBHOM OTBETCTBEHHOCTH, OCBOOOK/ICHHE OT HaKa3aHHs MPUMEHSETCS, KaK
MPaBUIIO, CYIOM [7].

YTron0BHBIM 3aKOHOATEIbLCTBOM Poccuniickon denepanun
yCTaHABJIMBAETCS HECKOJIBKO BUJIOB OCBOOOXKJICHHS OT OTOBIBAaHWS HaKa3aHUS.
OcBo0OOXIeHNE TUIAa OT HaKa3aHUS MOXKET OBITh TIPEIOCTABICHO KaK HA CTAIUHN
Ha3HAUCHUsA HaKa3aHWs, Tak W B mporecce ero wucnonHenus. B YK POD
OCBOOOK/ICHHUIO OT HaKa3aHUs MOCBAIICHA I1aBa 12, HO B HEMl COCPEIOTOUCHBI HE
BCE YIOJOBHO-IIPABOBBIE HOPMBI, KOTOPBIMH pEIIaeTcs I3TOT Bompoc. B
YaCTHOCTH, B HEW OTCYTCTBYIOT: YCJIOBHOE OCYXKJICHHE, OCBOOOXKICHHUS OT
HaKa3aHWs M0 aKTaM aMHUCTUU U MIOMHJIOBAHUS, & TAKKE OCBOOOXKICHUE B CUITY
W3MEHEHHUSI YTOJIOBHOTO 3aKkOHA. MTak, TOJHBIM TIe€pEeUYeHb BCEX BHUOB
OCBOOOXK/ICHHS OT YTOJIOBHOT'O HaKa3aHUS:

1) ycaoBHOe ocyxuenue (ct. 73, 74);

2) ycaoBHO-AocpouHoe (cT. 79, 93);

3) 3amMeHa HEOTOBITOM YAaCTH HaKa3aHMs 00Jee MATKMM BUIOM HaKa3aHHS

(cT. 80);

4) 0cBOOOXIEHUE OT HaKa3aHUs B CBA3M C M3MEHEHHEM OOCTaHOBKHU (CT.

80.1);

5) ocBOOOXKIEHHME OT HAKa3aHUs B CBSI3U ¢ 00sIe3HbBIO (CT. 81);

6) oTcpouka OTOBIBaHUS HaKa3aHUS OepEMEHHBIM JKEHIIIMHAM M JKEHII[HAM,
MMEIOIIMM MaJIOJIETHUX AeTel (CT. 82);

7) 0cBOOOKICHHE OT OTOBIBAHMS HAKA3aHUS B CBSI3U C UCTCUEHHUEM CPOKOB
JTABHOCTH OOBUHUTEIBHOTO MIpUToBOpa (CT. 83);
OCBOOOJKICHME OT HakKa3aHWs Ha OCHOBAaHMM aKTOB aAMHUCTHU WU

nomuiioBanus (ct. 84, 85);
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9) ocBoboOXICHHE HECOBEPIICHHOJIETHUX C IpUMEHEHUEM
OPUHYIUTEIBHBIX MEp BOCHHUTATEIBHOTO BO3JEHCTBHUS JHOO C
MIOMEIIEHUEM B CIIEHUAIBHOE YU€OHO-BOCITUTATEIBLHOE YUpexKaeHUe (CT.
92).

OO6mMM OCHOBaHMEM OCBOOOXACHHUS JIMIIa OT HaKa3aHWs SIBISETCS
HEIIeJIECO00PA3HOCTh PEAIbHOTO UCIIOJIHEHUSI HAaKa3aHUs B CUITy YTPaThl JTUILIOM
CTENEHU 00I1IECTBEHHON OMaCHOCTH JIM00 BBUY U3MEHEHHUS COCTOSIHUSI 3/TOPOBbSI
storo nuua. [Ipm 3TOM, HCKIIOYEHHE COCTABJISIOT CIy4aud OCBOOOXKIEHUS OT
HaKa3aHWsl BCJICACTBUE JICUCTBUS OOpaTHOM CHJIBI 3aKOHA, CMSTYalolIero Wiv
YCTPAHSIOIIETO HAaKa3aHWs, YTO HE CBSI3aHO C JIMYHOCTbIO BHUHOBHOTO B
COBEPIICHUU MPECTYIICHUS.

OcB00OOXIeHNE JTHIIa OT HAKa3aHUSI MOXKET OBITh!

1) monHbIM (IPUMEHSICTCS Ha CTAJAUY Ha3HAUCHUS HaKa3aHUs);

2) 4acTH4YHBIM (TIPUMEHSETCS, KOrja JIMIO YK€ OTOBUIO KaKylO-TO YacTh

HaKa3aHWs, €CJIM OHO MPUMEHSETCS B MPOIIECCE €ro UCIIOHEHHUS).

JIOCTaTOYHO CHOPHBIM SIBIISIETCSI BOMPOC OO0 OTHOCUTENILHO HOBOM (OT 7
nekadbps 2011 roga, No 420-D3) crneruaabHOM MpaBUiie OCBOOOXKICHUS JTUIA OT
HaKa3aHWs, B CWIy NMPU3HAHHUS WX HAPKOOOJIBHBIMHU. J[0 CHX MOpP BO3HUKAIOT
MPABOBBIE BOPOCHI OTHOCUTEIBHO MPUMEHEHUS OTIEIIbHBIX YacTel cTtathu 2.1
YK PO®. Tak, narpumep, €ciiu mocjae IPpUMEHEHUS K JIMIY OTCPOYKUA OTOBIBAaHUS
HaKa3aHUsi CTAHOBHUTCS M3BECTHO O TOM, YTO JaHHOE JIMII0O BUHOBHO B
COBEPIIECHUH U JIPYTrOro MPeCTYIUICHHS, MPEAYCMOTPEHHOTO 4acThio 1 cTaThu
228, yacthio 1 cratbu 231 unu cratheit 233 YK P®D, coBepiieHHOT0 3TUM JIULIOM
710 BBIHECEHHUS IPUTOBOPA IO TIEPBOMY [Ty, CYJI IO CMBICITY MOJIOKEHUN YacTH

I crateu 82.1 YK P® moxeT coxpaHuTh (IIPOAOTAKUTH) TPUMEHEHHYIO K JIUIY

oTCcpouKy [4].
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B pamkax ctaThu, HaMH OBLIO MPOBEACHO CPABHHUTEIBHOC HCCIICAOBAHHUEC
CTaHOBJICHUS U Pa3BUTHS HHCTUTYTa OCBOOOXKICHHS OT HAKa3aHUS B YTOJIOBHOM
npaBe. XOYETCS OTMETUTh IEPCICKTHBY BOCCTAHOBIICHHS Ha IPAKTHKE
IPUMEHCHHS 0CBOOOXKICHUS OT HaKa3aHUs B CBS3M C Mepeaadyeii BHHOBHOTO Ha
nopyku. [1o100HOE cTai0 BO3MOYKHBIM 10 OTHOIICHHUIO K JIUI[AM, COBEPITMBIITHM
OTpe/IeICHHbIE BHUBI MIPECTYIJICHUI BIIEPBBIC, C YIETOM MajJO3HAYMTEILHOCTH
OOIIIeCTBEHHOTO Bpeaa (HampuMmep, WMYIICCTBEHHBbIC MPECTYIUICHUS, I/Ie BHE
3aBHCHMOCTH OT pa3Mepa ymiep0a, 0 ObLT MOJIHOCTHIO Bo3MelneH) [8].

B xadectBe mnpumepa, oOpaTHMCS K YrOJOBHOMY 3aKOHOAATEIbCTBY
3apyOCKHBIX CTPaH, TaK Kak, B OOJIbIIICH CTEIEHH, MMEHHO OHO Oa3upyercs Ha
TaK Ha3bIBAEMBIX «aIbTEPHATHBHBIX MEpax» OCBOOOXKICHHUS OT HaKa3aHus (Jaie
BCTPEYAIOTCS Pa3IMUHbIC BU/IBI IPUMHUPEHHS). /1)1 COBPEMEHHOTO €BPOTIEHCKOTO

YTOJIOBHOI'O 3aKOHOHATCJIIBCTBA, XapaKTCpHa TCHIACHIMWA BBCACHHUSA HOPM

KOMIICHCAIIMK TIOTepIieBIIeMy (IOOpOBOJBHON WJIM HAa3HAYCHHOH), KOTOpas

ABJISIETCSI OCHOBAHUEM JUISl MPEKPAILEHUsT YroJIOBHOTO zena. C 4em ke CBsi3aH
MOBBIIICHHBI MHTEPEC 3apyOeKHBIX 3aKOHOAATENIeH K 3aMeHe Haka3aHui? Mbl
BBLIEIIN 1BA 00CTOSATEILCTBA:

1) ompeneneHHbI OTXOJ OT YHUCTO KIACCUYECKOTO HAlpaBICHUS B
YTOJIOBHOM MPABE C €r0 MPU3HAHUEM KECTOKOMN CBSI3U MEKIY MPECTYIUICHUEM U
HaKa3aHUEM;

2) pa3BUTHE COIMOJIOTHUECKMX METOJIOB U3yUYCHUs MPABOCY/IHS MOKA3aJo,
KaK TIO3WTUBHbIE, TaK W CEpPbE3HbIE HETaTUBHBIE CTOPOHBI  ATOTO
rocyJapCTBEHHOIO YCTaHOBJIEHUS [9].

[Tocne Bcero BbIIECKAa3aHHOTO, XOTEJIOCHh OBl €Ile pa3 MOJYEPKHYTh, YTO
MHCTUTYT OCBOOOKICHHMSI JIULIA OT YTOJOBHOTO HaKa3aHMs SIBISIETCA HE TOJIBKO
IIPAaBOBBIM MEXAHU3MOM peaju3allid MPUHLMUIIA TyMaHW3Ma B YIOJIOBHO-

MPaBoOBO OOPHOE C MPECTYMHOCTHIO, HO U IMTPABOBBIM METOJIOM pEeIU3alIUN UJIEH
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PasyMHOT0 KOMIIPOMHUCCA C OTACIIbHBIMU KAaTCTOPHUAMU OCYKICHHBIX, HA OCHOBC
KOTOPOTI'0 3aKOHOAATCIIb TAaPpAHTHPYCT UM YCIIOBHO-JOCPOYHOC OCB060)KI[€HI/IC oT
OTOBITHS HaKa3aHUs WU 3aMCHY HEOTOBITOM YacTH Haka3zaHHs Oojiee MSITKHUM
BHJOM HaKa3aHHiA, €CTCCTBCHHO, B oOMeH Ha IIPaBOIOCIYIIHOC ITOBCACHUC CO
CTOPOHBI OCYKICHHBIX B IICPHUOJ I[GﬁCTBPIiI HUCIIBITATCIIBHOTO CpOKa 0o
OTOBIBAHUS HaKa3aHUu. AKTyaJ'H)HOCTB BBIIICYIIOMSHYTOTO HHCTUTYTAa
an06peTaeT JOBOJIBHO OoJIBIIIOE 3HAUCHUE CHIC 1 B CHJIY IICPCHACCIICHUA MCCT

3akmodyeHus. Ho sto He TOBOPUT O XAJIATHOCTH II0 OTHOLICHHWIO K JaHHOMY

BOIIPOCY, HAOOOpPOT, MPUMEHEHUE HHCTUTYTa JOJDKHO OTJIMYATHCS OCOOOMU

OCMOTPUTEIBHOCTBhIO. DTO CBS3aHO, B TEPBYIO O4Yepellb, C HCCIEAOBAaHHUEM
JUYHBIX JCJT MPECTYIMTHUKOB, U TPUXOY K TPUCKOPOHOMY BBIBOJIY O TOM, YTO Ha
MIpaKTUKE OOJIbIIAs YaCTh OCYKJACHHBIX, K KOTOPBIM JIaHHAs Mepa MPUMEHSLIACH,
B TMOCJIETYIOIIEM, CHOBA COBEpILAIN MpecTyIuieHus. KoHeuHO, B 3TOM BUIUTCS
HeZopaboTKa OPraHoOB, MPUMEHSIONIMX OCBOOOXKIEHHE OT HaKa3aHUs, CYAOB,
aIMUHUCTPAIIMI OPraHOB, OCYIIECTBIISIONIMX HAaKa3aHHsS, a ATO 3HAYUT, YTO
JaHHas pobsiemMa TpeOyeT COBEPIIEHCTBOBAHUS KaK Ha MPAaBONPUMEHUTEIBLHOM,

TaK U Ha 3aKOHOAATCIIbHOM YPOBHAX.
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