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Meppl  TpaKJaHCKO-IIPABOBOM  OTBETCTBEHHOCTH  WHIWBHIYAJIbHBIX
MpeANpPUHUMATENIE  CTPOSITCS Ha OCHOBE OONIMX TOJOXKEHUH  HOpM
IPaKJAHCKOTO MpaBa 00 OTBETCTBEHHOCTH, HO C YYE€TOM OCOOEHHOCTEH,
BBI3BaHHBIX cneundukon IIPEANPUHUMATEIBCKON NEeSATENBHOCTH
WUHJIUBUTyJIbHBIM XapaKTEPOM 3TOU IEATETbHOCTH.

[Ipumenenue Mep IPaKIaHCKO-TIPaBOBOM OTBETCTBEHHOCTH
VHJVBUyAJIbHBIX MPEANPUHUMATENECH 3a HEHCIOJHEHUE WM HEHaJJiexallee
UCIIOJIHEHHE JIOTOBOPHBIX 0053aTE€NbCTB OCHOBBIBAETCSI Ha OOWUX U
CHEUHUATBHBIX MOJOKEHUSIX TPaXJTAHCKOTO 3aKOHOJATENIBCTBA O JOTOBOPHOM
OTBETCTBEHHOCTH CYOBEKTOB MPEINPUHUMATEIBCKOIO IMpaBa, O TPaKIaHCKO-

MPaBOBBIX 0053aTENBCTBAX MU JIOTOBOPE, 00 OTIEIBHBIX BHJIaX 0053aTEILCTB
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(pazaensl 1 u IV T'K P®), o popmax, crmocobax ucpeactsax 3amuTh (cT. 11 - 16

'K PD).

JloroBopHas OTBETCTBEHHOCTb HpeAnpuHIMaTeNeH, BKJTIOYAs
MHIMBUAYAIbHBIX MpeANpPUHUMATENIEH, BOSHUKAET HE3aBUCUMO OT BHHBI. JIHiIo
NPU3HACTCS HEBUHOBHBIM, €CIM TpU TOM CTemeHu 3a00TIMBOCTH H
OCMOTPUTEIBHOCTH, KaKasi OT HEro TpeboBajach O XapakTepy o0s3aTeNbCTBA U
YCIOBUSIM 000pOTa, OHO TPHUHSJIO BCE MEPHI IS HAJJICKAIIETO HCTIOTHEHHS
oOsi3arenbscTBa. ECiiu mHOE HE MpenycCMOTPEHO 3aKOHOM WJIM JOTOBOPOM, JIMIIO,
HE UCIHOJIHUBLIEE WM HEHAJUIekKAIIUM 00pa3oM HCIOJIHUBIIEE 0053aTeIbCTBO,
OpH  OCYIIECTBICHUH  NPEANPUHAMATEIBCKOM  NEATEIBHOCTH,  HECEeT
OTBETCTBEHHOCTb, €CIIM HE JIOKAXKET, YTO HaJJIeKalllee MCIOJHEHUE 0Ka3ajoCh
HEBO3MOXXHBIM BCIIEZICTBHE HEMPEOAOIMMON CHIIBI, T.€. UYPE3BBIYAWHBIX H
HENPEJOTBPATUMBIX TPH JAHHBIX YCIOBUAX oOcrosiTenscTB. K Takum
O0OCTOSTENTLCTBAM HE OTHOCSITCS, B YaCTHOCTH, HapylIEHUE OOsi3aHHOCTEH CO
CTOPOHBI KOHTPareHTOB JIOJDKHUKA, OTCYTCTBHE HEOOXOIMMBIX TOBApOB,
neHexHbIx cpencts (m.a. 1-3 cr. 401 T'K PO).

Jlo mocieqHero BpPEMEHM B LMBWIMCTHYECKOM HayKe M IPAKTHUKE
npeolsiaaio  yrolOBHO-NIPABOBOE MMOHMMAHHWE BHHBI, KaK CYOBEKTHBHOTO
NICUXUYECKOTO OTHOIICHUS HApyIIUTEeNsl K CcaMOMy JEHCTBUIO M K €ro
nocneAcTBUsIM. B HacTosmiee BpeMst 00IbIIMHCTBO IOPUCTOB MPUXOIUT K BBIBOTY
O KOHCTAaTalli¥ HE BHHBI, a MpaBa MOTEPIEBIIETO JKIa HA BO3MEIICHNUE BpEaa,
nb0 pacTeT YHUCIO >KU3HEHHBIX CHUTyalllil, MCHBITHIBAIONIMX MOTPEOHOCTH B
peanmzanui  OC3BUHOBHOW HMMYIIECTBEHHOW OTBETCTBEHHOCTH, BO3HHKAECT
MHOKECTBO TPYAHOCTE Ha TMyTH BBIACHEHUS IICUXMYECKOTO OTHOUICHHS
HapyILIUTENS JOTOBOPHOM TMCUUILIIUHBI K CBOEMY JIeUCTBHIO (Oe3aeicTBrI0). Jlis
OTIpe/IeTICHUs] BUHBI B TPAXXTAHCKOM TMPAaBOHAPYIICHHH HET HEO0OXOIUMOCTHU

YCTaHABJIMNBATb MHTCIUICKTYAJIBbHBIC W BOJICBBIC COCTABJIAIOIIHUC IICUXHWYCCKOIO
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OTHOLICHHUS IIPaBOHAPYLIMTENsSI K COACSIHHOMY. JlOCTaTO4YHBIM  SIBISIETCS
YCTQHOBJIEHHE MAacCIITa0OB MOBEAEHHUS OOS3aHHOTO JIMIA, COM3MEpPEHHE €ro
IOCTYNKOB C TEM, KaK JOJKHO ObLJIO ObLAEHCTBOBATh B @HAJIOTMYHOM CUTYyalluu
1000€ Apyroe pasyMHOE JIULIO.

b.M. IlyruHCKkMi mnwcal, 4YTO BHUHA JOJDKHA IIOHMMAaTbCAd HE KakK aKT
CO3HAHMA, a B KayeCTBE XapaKTEPUCTUKU JEATEIbHOCTA HAapyLIUTENs B
KOHKPETHBIX YCJIOBUAX €€ OCYIIECTBICHUS.

OTka3 OT MpUHIMIIA BUHBI KaK OJJHOI'O U3 OCHOBHBIX YCIIOBU TPaXIaHCKO-

HpaBOfI OTBETCTBEHHOCTH CTaHOBHUTCS 3aMETHOM TCHI[GHIII/IGﬁ Pa3BUTHA

Fpa)I(I[aHCKO-HpaBOBOﬁ OTBCTCTBCHHOCTH B 3aKOHOJATCJIBCTBEC 3aPY6e>I(HBIX

ctpan.[3, C.281]

B ommune OT BHHBI KOMMEPYECKMX OpPraHW3alUd, SBISIOLICHACS
pE3yJIbTATOM HEHAJIEKAIIETO WCIOJIHECHHUS WM HEUCIOJHEHUS JOTOBOPHBIX
00s13aTEeJIbCTB OpraHU3alldd B JIMIIE PAaOOTHUKOB, MEHEIKEPOB,YIPABISIOMIMNX
OpraHu3alid, BHWHA WHJWBUIYAJbHOTO MPEANPUHUMATENS BBIPAKACTCS B
HETIPUHATUU UM CaMHM, KaK OJIYIIEBJICHHBIM CYOBEKTOM TIpaBa BCEX
HEOOXOJMMBIX 3a00TJIIMBBIX M OCMOTPUTEIBHBIX MEp II0 HaIICKAIIEMY
WCTIOJTHEHUIO B3SITHIX Ha CE0s1 JOTOBOPHBIX 00S3aTEIHCTB.

Taxkum obpazom, TPakIaHCKO-TIpaBOBast OTBETCTBEHHOCTD
VHIUBUAYAJBHBIX  MpEANpPUHUMATENEH, KAaK W JPYTMX  YYaCTHUKOB
MPEINPUHUMATEIILCKON JIESITEIHbHOCTH HECET MOBBIIIEHHYIO (M0 CPABHEHUIO C
IPaKTaHCKO-TIPAaBOBOM OTBETCTBEHHOCTHIO OOBIYHBIX (PU3MYECCKUX JIMI], HE
MpeIPUHUMATEIICH ) OTBETCTBEHHOCTb.

IToBbIIIIEHHBIHM XapakTep OTBETCTBEHHOCTH VHJIMBU1yaJIbHBIX
MpeNPUHUMATEIICH BhIpakaeTcs HE TOJIBKO B OTBETCTBEHHOCTU 0€3 BUHBI, HO U

B COJMIAPHOM XapakTepe o0O0s3aTeNbCTB  HECKOJBKUX  JOJKHUKOB
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pearnpuHUMaTesei, eclii 3aKOHOM, HHBIMU ITPAaBOBBIMU aKTaMU WM YCIOBHUSIMU
o0s3aTeNnbCTBA HE TpexycMoTpeHo uHoe (1. 2 cr. 322 'K PD).

Hekoropble uccienoBarenu mpeaiaraloT HUCKIOYUTh OTBETCTBEHHOCTD
UHINBUYaIbHOTO peAnpUHUMATENS npu OTCYTCTBUUBHUHBI
nocnenuero.[4,C.70] IlpencraBnsercs, 4YTO peanu3anus  HW3JI0KESHHOTO
MPEVIOKEHHUST HAPYIIUT CTPOWHYIO CHCTEMY TMOBBIIIEHHONW OTBETCTBEHHOCTHU
CyOBEKTOB TPEANPUHUMATEIHLCKOW JESITEIbHOCTH, OCHOBAaHUS M YCIIOBHUS €€
BO3HUKHOBEHUS, HE0OOCHOBAHHO BBIBEJICT WHJIUBUTy TbHBIX
MpeANpPUHUMATENEH U3 CTPYKTYPHI IPEIPUHUMATEIHCKUX OTHOIIEHUH.

®.M. XamMuayuiMHa BEPHO 3aMEUYaeT, 4YTO TO, YTO Mbl Ha3bIBAEM
MOBBIIIEHHOW OTBETCTBEHHOCTHIO, Ha CaMOM JieJe CBS3aHO C MeEpou
3aboTimBocTH. [lo cymecTBy, Ha TPEANPUHUMATENS BO3JIOKEH PHUCK
OTBETCTBEHHOCTH 3a HEHAJJICKAIIyl0 Mepy 3a00TIMBOCTH, ...0H PHUCKYET
HACTOJIBKO, HACKOJIBKO HE TIPOSIBIISIET TaKYH0 3a00TIUBOCTb.

[To oTmensHBIM BUIAM TPEANPUHUMATEIBCKUX 00S3aTEIbCTB BO3MOXKHA
OTpaHWYCHHAs  OTBETCTBEHHOCTh  WHIWBUIYAIBHOTO  MPEINPUHUMATEISA
(OTBETCTBEHHOCTH B TIpejiesiax Bo3MeEIIeHus peanbHoro yiiepoa) (m. 1 ct. 400 'K
P®). Takas orpaHuueHHass OTBETCTBEHHOCTh NPEAYCMOTPEHA 3aKOHOM JIJIsi
MpeANpPUHUMATENICH,  OCYIIECTBIISIIOIIUX  CBOIO  MPEANPUHUMATEIHCKYIO
JeATETBLHOCTh B cepe TpaHCIOpTa, DHEProcHAOKEHUs, XpaHEHUS W T.I., U
BBbI3BaHAa, HA HAIl B3TJISAM, XapaKTEpPOM OCYIIECTBISEMON HWHIWBUITYATbHBIM
MpEeANPUHUMATENIEM JIEATeIbHOCTH TI0 TEPEBO3KE TPYy30B, TMACCAXKHUPOB,
AKCIICTUPOBAHUIO, OOJBIIMM  KOJUYECTBOM  KIMCHTOB-TIOTPEeOUTENCH,
MOBBIIICHHBIM TPEANPUHAMATEITLCKIM PUCKOM HCTIOMHUTENS, (UHAHCOBOU
HECITOCOOHOCTBIO SIMHOBPEMEHHOTO BO3MEIICHUS BpeIa OOJBIITIOMY KOJTHYECCTBY

MMOTCPICBIINX, AKTUBHBIM HCIIOJIb30BAHHUEM 3aKOHOAATCIICM HUCKJTIOUUTEIbHON

HEYCTOWKH, OOBSBICHUEM CTOMMOCTH IEPEBO3MMOTO Tpy3a, Oaraxka, a TakkKe
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0€3BO3ME3THOCThIO  (JIPY’KECTBEHHOCTBIO) CCYIbl, XpaHEHHs] B MHTEpecax

rpaxman.[2, C.103; 7. C.133]

[To MHEHUIO OTAENBHBIX IOPUCTOB, 3aKOHOJIATEIBHOE OIPAaHUYEHHE TIPaBa
Ha MOJHOE BO3MEIIEHHE YOBITKOB 10 OTAEJIbHBIM BUIAM 0053aTelNbCTBaM U 110
00s13aTeBCTBAM, CBSI3aHHBIM C OTIpeeNIEHHBIM poioM AesTenbHoctH (1. 1 ct. 400
'K P®), HE MOXET OTHOCUTHCS K MPEANPUHUMATENBCKON NEATEIbHOCTH, KaK
JCSATCIIEHOCTH, TIPE/IOJIararoIIei MOBBIIICHHYIO0 OTBETCTBEHHOCTR.[1, C.167]

[To HameMy MHEHMIO, OTpaHMUYEHHAs! OTBETCTBEHHOCTb MHIMBUIyaJIbHBIX
npearpuHUMareaeii UMeeT BIIOJIHE OOOCHOBAHHOE 3aKOHHOE OCHOBAaHUE H
BbI3BaHAa OCOOCHHOCTSIMU OCYIIECTBIISIEMOM AESATENHHOCTH, €€ IMOBBIIICHHBIM
PHUCKOM, a TaK)K€ UHJIMBUIYaJIbHBIM XapaKT€pOM €€ OCYIIECTBICHUS.

OrpanndeHHasi OTBETCTBEHHOCTh WHIMBUAYATbHBIX IMpEATNPUHUMATENCH
MOXKET OBITh IPETYCMOTPEHA HE TOJBKO 3aKOHOM, HO U poroBopom. I1. 1 ct. 15
I'K PO npsimo ykasbIBaeT Ha TO, 4TO JIMIO, ITPABO KOTOPOTO HAPYIIEHO, MOXKET
noTpedOBaTh MOJHOTO BO3MEIICHHSI MPUYMHEHHBIX YOBITKOB, €CIIA 3aKOHOM WIIH
JIOTOBOPOM HE MPEAYCMOTPEHO BO3MELIECHHE YOBITKOB B MEHbIIIEM pa3Mepe. B To
’Ke BpeMs 3aKII0YEHHOE 3apaHee CorlalieHue 00 YCTpaHeHUU WM OTpaHUYE€HUU
OTBETCTBEHHOCTH 3a YMBIIIJIEHHOE HapylleHue o0g3aTenbCTBA HUUTOXKHO (M. 4
ct. 401 'K P®). Cornamenne 00 OrpaHMYEHUHM pa3Mepa OTBETCTBEHHOCTH
JOJDKHUKA [0 JIOTOBOPY, B KOTOPOM KpPEIUTOPOM SIBIISIETCA TPa’KJaHUH,
BBICTYMAIOUIMI B  KAayeCTBE INOTPEOUTENs, HHUYTOXKHO, €CIA  pa3Mep
OTBETCTBEHHOCTH JIJIsl JAaHHOTO BUJa 0053aTEIbCTB WIM 3a JJaHHOE HapylIeHHE
onpe/eieH 3aKOHOM U COIVIAIIEHHE 3aKII0YEHO IO HACTYIUJIEHUS! OOCTOSTENbCTB,
BJICKYILIMX OTBETCTBEHHOCTD 32 HEHCIIOJIHEHNE WM HEHAJIeXkKaIllee UCIIOJIHEHUE
o0s3atenbcTBa (1. 2 1. 400 'K PD). D10 nmpaBuiio pacnpocTpaHsercs Takxe Ha
myosnuyHbIid oroBop (. 2 u 5 ct. 426 'K P®) u noroBop npucoequHeHus (CT.

428 TK P®).
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[logBons wWTOT  BBIIECKAa3aHHOMY, HEOOXOJIMMO OTMETHUThb, YTO
VHIUBUIYAJBHBIN NPEANPUHUMATENb [0 JCHUCTBYIOIIEMY 3aKOHOJATEIIbCTBY
Poccuiickoit deaepanu uMeeT 0COOBIM MPABOBOM CTATyC, KOTOPHIH OTIWYAET

€T'0 KaK OT OPpUIANYCCKOTI'O JINIAd, TaK X OT (1)I/ISI/I‘-I€CKOFO. ILaHBHGﬁmaH pa3pa60TKa

UCCJIEOBAaHUM B JAHHOW OO0JAacTM IOMOXET CHSTh CIOPHBIE MOMEHTHI,

BO3HUKAIOIIME Ha IPAKTHUKE, B TOM YHUCIE M B BOINPOCAX KaCAIOIINXCS
rPa)XXJaHCKO-TIPABOBOM OTBETCTBEHHOCTH. lIpencraBnsiercs, 4yTo sl pa3BUTHUS
Masoro OusHeca B Poccuiickoii deneparuu, ISHCTBYIOIMIHE TPaKIaHCKOE
3aKOHOJATEILCTBO JOJKHO 00JIee YETKO PeryJIMpOBaTh BOTPOCH! JCSITEILHOCTH
VHIUBUIYAJIBHOTO TMPEANPUHUMATENS W Pa3pEIINTh BO3HUKAIOIIWE IPABOBHIC

KOJINIU3HUH.
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