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AJIBOKaTcKasi TallHa SIBISIETCS HEOOXOJIMMBIM YCJIOBHEM CYILIECTBOBAHUS
aABOKATyphl M Ba)KHEHIIEH COCTABILAIONIEH KOHCTUTYLIMOHHOTO TapaHTa
obecrieueHus paBa rpaxaaH Ha MOJydyeHUe KBAIM(DUIMPOBAHHON IOPUINIECKON
nomoIy. bes agBokaTcKoN TalHbI HE IPEACTABIIAETCA BO3MOKHBIM CTAHOBJICHUE
JNOBEPUTEIbHBIX OTHOLIEHWA C KIMEHTOM, a 3HAa4uT, M  OKa3aHue
npodeccuoHaIbHOM MTOMOIIH B IIEJIOM.

Cormacao cr. 8 @3 «O0 anBOKATCKOM AESATEILHOCTH W aJBOKAType B
Poccuiickoit ®@eneparun», aJBOKATCKOM TalHOW SIBIISIOTCS JIFOOBIC CBEJICHMS,

CBA3aHHBIC C OKa3aHHEM aJABOKATOM IOpH)IH‘IﬁCKOfI nmoMomu CBOEMY

noseputemo[1].

Kopaekc npodeccuoHaibHOM 3TUKH aJIBOKAaTa K TAKUM CBEJICHUSIM OTHOCHUT:

- (hakT oOpaieHns K aBOKaTy, BKIIIOYas MMEHA U HA3BaHUS JTOBEPUTEIICH;

- BCE JOKa3aTeJbCTBa M JIOKYMEHTHI, COOpaHHBIC aJBOKAaTOM B XOJI
MTOATOTOBKH K JIEITY;

- CBEJICHUS, MOJIYYEHHBIC aIBOKATOM OT JJOBEPUTEIIEH;

- tH(GOPMAIIHIO O JOBEPHUTENE, CTaBIITYIO U3BECTHOM aIBOKATy B MPOIIECCE
OKa3aHUsl IOPUINYECKON TOMOIIIH;

- COJIEP>KaHME MTPABOBBIX COBETOB, IAHHBIX HEIMIOCPEACTBEHHO JIOBEPUTEITIO
WJIM €My NpeTHA3HAYEHHBbIX;

- BCC aIBOKATCKOC IIPOU3BOJACTBO 110 JICITY,
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- YCIIOBHUS corjamieHus 00 OKa3aHWU FOPUAMYECKON MOMOIIHM, BKIIOYAs
JICHEKHbBIC PAaCUeThl MEXKTY aJIBOKATOM U JOBEPUTEIIEM;

- moOble Jpyrue CBEICHHS, CBSI3aHHBICE C OKa3aHUEM aJBOKATOM
IOPUINYECKO# momoriu[2].

[IpumeuaTenbHO, YTO rapaHTUM KOH(PHUISHIIMATILHOCTH OTHOIIEHUH MEXITY
aBOKaTOM M  KIMEHTOM TMPU3HAIOTCS HE  TOJIbKO  OTE€YECTBEHHBIM
3aKOHOAATEJIIbCTBOM, HO M HAXOAST CBOE OTpPaKEHHE B PAJE MEXKIYHAPOIHO-
MPaBOBBIX AKTOB, TAaKWX KakK: MEXIYHApOAHBIM MAaKT O TPAKIAHCKUX U
nonuTu4eckux npasax (ct.14), KoHBeH1M 0 3alUTe MpaB YeI0BEKa U OCHOBHBIX
cB000j (cT.5,6), OCHOBHBIEC PUHIIUIIBI, KACAIOUTUECS POJIH FOPUCTOB U JIP.

Cobmonenue npodeCCHOHAIBHOM  TallHBI  SIBISIETCSI  O€3YCIOBHBIM
MPUOPUTETOM  JESATEIBHOCTH  aJgBOKaTa. AJBOKaTckas TaiiHa o0namaer
OECCPOUYHBIM XapaKTEPOM, a OCBOOOUTH OT HEE MOXKET JIUIIL JJOBEPUTEID ITyTEM
MUCbMEHHOT0 3asiBieHua. OIHAKO B HAYKE OCTAETCsl IUCKYCCUOHHBIM BOIIPOC O
BO3MO>KHOCTH pasriamieHus: npodeccruoHalbHON TallHbI aJIBOKaTa B CJIydae, eClid
€My CTaJId U3BECTHBI CBEICHUSI O TOTOBSIIEMCS OMacHoM mnpectyrmieHud. [lo
JTAHHOMY BOIIPOCY, Mbl COJUJapHbl ¢ MHeHueM I[lmykoBoir A.M. o ToM, 4TO
JEHUCTBUTEIHLHO MOTYT BO3HUKHYThH CIydau «KpaiHel HEOOXOAMMOCTH», TpU
KOTOpBIX HepasrialieHne HHGOpMallui O TOTOBAIEMCS TSHDKKOM MPECTYIUICHUH,
nepeaHHON aJBOKATY €ro JOBEPUTEIEM, MOTYT MOBJIEYD TSXKKUE MOCIEACTBUS
JUJIs1 OOIIECTBA U TOCYAAPCTBA, a aIBOKATypa, Kak OJMH U3 OCHOBHBIX HHCTUTYTOB

I'paXaaHCKOIro O6HICCTBa, CO3JaHa HMCHHO B Cro HHTCPCCAX, U OIOTHMHU

WHTEepPEeCaMu OHA HE MOXKET M He JAoJpKHa moctynuThes[3]. C apyroi cTopoHsl,

aJIBOKaTCKasd TaliHa- 3TO OCHOBa JOBCPHA B OTHOHICHHUAX MCKIAY KIHNCHTOM H
AaIBOKATOM, I'apaHT 3alllUTbl €0 MHTCPECCOB U 0e30MacHOCTH COO6I_HCHHBIX UM
CBeﬂeHHﬁ. HOBTOMy MbI CHUTACM H€06XOI[I/IMBIM Ha 3aKOHOAATCIIbLHOM YPOBHC

3aKpCIIUTL OCHOBAHUWA I pCAIM3allMKM aABOKATOM IIpaBa Ha Pa3rjalliCHHC
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npodecCroHaIbHON TallHbl B UCKIIIOUUTENBHBIX CIIy4asiX, YCJIOBUS pealii3aluu
JAHHOTO TIpaBa, a TAKXKE €ro MOCIEACTBUS ISl UCKIIOYEHHS B JlajJbHEUIIEM
MPOTUBOPEUUIN MEXIYy MOPaIbHO-HPAaBCTBEHHBIMU HOPMaMU U HOPMaMH MpaBa.
[IpaBooXpaHUTENHHBIE OPTaHbl HE UMEIOT MpaBa JOoMpalInBaTh aJBOKaTa B
KauecTBe CBUAETEN 00 00CTOSATENLCTBAX, CTABIIUX €My U3BECTHBIMU B CBSI3U C
oOpaieHreM K HeMy 3a IOPUINYECKON MMOMOIIBIO WJIM B CBSI3H C €€ OKa3aHUEM.
Kpome Toro, mpoBeieHUE ONEPATUBHO-PO3BICKHBIX MEPONPUSATUNA  WIIH
CJICICTBEHHBIX JEHUCTBUII B OTHOIICHUM aJBOKaTa JOMYCKAeTCs JUIIb Ha
OCHOBaHUU cyAeOHoro pemeHus. K  coxkaneHuto, HEpPEAKO JaHHbIC
3aKOHOJIATEJIbHBIE TIOJIOKEHUSI TOABEPratoTCs HapymeHusaMm. Tak, coriiacHo
uccienopanusaMm  [lmykoBoi A.M., TpOBOAMMBIX €K B KaHJIWJATCKOU
auccepTanuu «ABOKaTcKas TaiiHa», 88% aJlBOKaTOB YTBEPIUTEIbHO OTBETHIIN
Ha BOMPOC O TOM, ObIBAJIM JI B BAIlIeH MPaKTUKE CIy4yand HapyIIEHUs aJIBOKATCKON
TallHbI CO CTOPOHBI TPABOOXPAHUTEIBHBIX oOpranoB, u3 HUX 20 % ObUTH
MOABEPIKEHBI HE3aKOHHBIM jompocaM, 50%- pocmorpam U 5%-00bICKaMm.
Hepenku ciydan u HempaBoMepHOTO cO0pa KOHGUACHITUATHHONU HH(OPMAIIIH CO

CTOPOHBEI  IMMPAaBOOXPAHUTCIbHBIX  OpPIraHOB: IMPOCIYIIUBAHNUE MOOHMJIbHBIX

TeneOHOB; YCTAHOBJIEHWE TMOJCTYIIMBAIOIMIUX YCTPOMCTB B KOMHATax

CJIEJICTBEHHBIX H30JIATOPOB, IJIe MPOBOAATCS Oecelbl aBoOKaTa C JOBEPUTEIIEM,
HaXOAAIIMMCSL TIOJ CTpaXked; JocMOTp TopTdenss M OJSKIbl aJBOKaTa B
CJICICTBEHHBIX H30JsiTOpax U Apyrue. s 3amuTsl npodeccuoHaaIbHON TalHbI
OT NOJOOHBIX HapyIIEHUH, aJBOKaTy HEOOXOAMMO COOIIOAATH ONpPECICHHBIE
MepbI MTPETOCTOPOKHOCTH, HE MO3BOJIAIOIINE MPOU30MTH yTeuKe HH(POpMaLUU, a
TaKK€  ONEepaTUBHO  HMH(GOPMUPOBATH  COOTBETCTBYIOLIME  aJIBOKATCKUE
oOpa3oBaHusi U aJBOKAaTCKue mnanarbl cyObekToB PD 0 HapymeHusx npaB u

rapaHTU{ aJBOKaTa TPU OCYIIECTBJICHUHM TPO(ECCHOHATHHONU JEsSTEIHHOCTH,
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100 00KamoBaTh HE3aKOHHBIE JEHCTBUS U PEIICHUS B IPOKYPATYPy WIH B CYII,
JIOOMBAsCh YCTpAaHSHUSI HAPYIICHHM.

Takum oOpa3oM, Mbl BUAUM, YTO MHCTUTYT aIBOKATCKOM TaliHBI HE HAIIIEIT
JIOCTAaTOYHOI'0 HOPMATUBHO-IIPABOBOIO YPEryJMpPOBAaHUSA B OTCYECTBEHHOM
3aKOHOJIaTEJIbCTBE, a JCUCTBYIOIIUE MPABOBbIE HOPMBI HE CIIOCOOHBI B TTOJTHOM
Mepe 00eCeunTh 3alUTy aJIBOKaTCKOM TalHbl OT HAPYIIEHUH TpeThuX aul. J{s

PCUICHUA ATOM HpO6JICMBI HCO6XOI[HMO COBCPHICHCTBOBATDb 3aKOHOOATCIILCTBO B

JaHHOW 00J1acTH, HE IOMYCKas MPOOEIOB ¥ MPOTUBOPEUHUH.
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