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OBIIUE YEPThI POMAHO-TEPMAHCKOWM ITPABOBO CEMBbHA

Aunomayusi: B crarhe JaHa KpaTkasg XapaKTepUCTUKAa pPOMaHO-TEpPMaHCKON
IIPaBOBOM CHCTEMBI, MPOBEACH AHAJIN3 IPUHLHUIIOB, a TAaKX€ OCHOBHBIX WJEU
POMaHO-TEpPMAHCKOIO IMpaBa, PacCCMOTPEHBI JTOCTOMHCTBA M HENOCTATKH POMAaHO-

TE€PMaHCKOW CEMBH.

Knrwouesvie cnosa: pomaHo-TepMaHCKas TIpPaBOBas CEMbs, Cyl, YaCTHOE W

nyOoIuYHOE TIPaBo, KoAu(DUKaIIKsI, 3aKOH.

[IpaBoBast ceMbsi - 3TO COBOKYIIHOCTb OIIPEAECICHHBIX 4YEPT, KOTOpHIC
CJIOXKHUJIUCh UCTOPUYECKU U XapaKTEPHBI JJIsl IpaBa TE€X WM UHBIX cTpaH. OmHoit
U3 HamOoJiee paclpoOCTPAHEHHBIX CEMEH, C KOTOpOM MbI BCTpedaeMcsl B
COBPEMEHHOM MHUpE, SBISIETCS POMAHO-TEPMAHCKas MpaBOBas CEMbsi KOTOpas

chopmupoBaiack Ha TeppUTOpUU EBpoOmNbI: B TaKMX JATUHCKUX CTpaHaX, Kak
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Wramns, Wcnanus, [lopryranusa u repmaHckux crpaHax - I'epmanms, PpaHuws,
[IIBenus, Hopserus, [danus. Takke OTHOCATCS IPaBOBBIE CHUCTEMBI IOCYIAapCTB
KOHTUHEHTAIbHOU EBponbl, Bca JlatmHckas Awmepuka, 3HAuMTENIbHAs 4YacTb
Adpuku, ctpansl bnmxnero Bocroka. BausiHue 3TON mpaBOBOW CEMbH HAIIO

BBIpa)KEHUE B MPABOBbIX cucTtemax fAnonuu, Mugone3uu u apyrux rocynapets [1].

OCHOBHBIM TPU3HAKOM 3TOW MPABOBOM CEMbH SBISIETCA €€ (POPMHUPOBAHUE
Ha ocHOBe pumckoro mnpasa B XII-XIII Bekax. Pemaromast poiab B CTaHOBJIEHUU
pUHaIekKana CpeJHEBEKOBBIM YHUBeEpcuTeTaM EBpombl, rie ObLIO MOCTaBICHO
U3Y4YEHHE PUMCKOIO M KAHOHUYECKOTO IpaBa. TepMHUH «pOMaHO-T€pMaHCKas» ObLI
BBIOpaH ISl TOTO, YTOOBI OTJATh JOHKHOE COBMECTHBIM YCHIIMSIM, MPUIIAraeMbIM
OTHOBPEMEHHO YHUBEPCUTETAMH JIATUHCKUX U TE€PMAHCKUX CTPaH.

C XIII Bexa pomaHO-TepMaHCKOE MTPaBO aKTUBHO PAa3BUBAETCA M CTAHOBUTCS
noctosiHueM Bceit EBporbl, uckitodas octpoayto Aurmpo. B XVI— XVIII Bekax
npolecc MpaBoOBOro pa3BuTus EBpomnbl mpuoOperaeT HOBble (opmbl. OOume
MPUHLNIBI ¥ HaYajla pUMCKOTO MpaBa OKa3aJluCh HUHTETPUPOBAHBI B HALIUOHAJIbHbBIE
HOpPMaTHBHbIE  cUCTeMbl. JlaHHBI  TpollecCc  3aBepHIWICS  pa3pabOTKOU
HAallMOHAJIBHOTO 3aKOHOJATEIbCTBA, HAIIMOHAIBHBIX KOAEKCOB, YUHMTBIBAIOIINX
OCOOEHHOCTH COLMAIbHBIX YKJIaJ0B Pa3IMYHBIX CTPaH.

OCHOBHBIM UCTOYHUKOM POMAHO-TEPMAHCKOTO ITpaBa SIBISETCS HOPMATUBHO-
IPABOBOM AaKT, T.€. 3aKOH. 3aKOHOJATEJIbCTBO PEryIUpyeT Bce Hambosee Ba)KHbIE
aCMeKThl JKM3HU. XapaKTepHbl MHUCAHBbIE KOHCUTYLHUH, OONAJaloONIue BBICIICH
IOpUANYECKOW  cwioi.  PacmpocTtpaHsercs — ynmopsao4eHue  HOPMAaTUBHOIO
Marepuana, CHCTEMa IIpaBa CTPYKTYpUPYETCS IO OTpacisiM, MOAOTPACISM,
MpaBOBbIM  MHCTUTYyTaM.  OTpaciuM  MarepualibHOrO  IpaBa  3aHUMAIOT

JAOMHUHHUPYIOHICC ITOJOXKCHUC II0 CPABHCHHIO C IIPOHCCCYAJIbHBIMH OTPACIISIMU.

[IpaBoBBIE HOPMBI (POPMYTHPYIOTCS 3aKOHOMATEIHHHIMA M HWCIIOJHHUTEIbHBIMU
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opraHamu rocynapcTBeHHol Biactu. Cyq HE CO3[aeT MpaBa, OH TOJIBKO TOJKYET U
npuMeHsieT. Cyn He SBIETCS CAMOCTOATENbHBIM UCTOYHUKOM MpPaBa, a CUATAECTCS
JIMIIb JOTIOJIHEHUEM K 3aKOHY .

B pomaHo-repmMaHCKOM IpPaBOBOM CEMbE 3aKOH M IIPpaBO  HE
OTOXKJECTBIISIIOTCS. IJTO OOCTOSTENBCTBO HAXOJUT OTPAKEHHE B TOJKOBAHUU
3aKOHA, KOTOpoe Aaercsa cyaaMu. OrpaHWYeHHas! pojib CPEIU MCTOYHUKOB MpaBa B
HACTOSIIIEE BpeMsl MPUHAIIEKUT 0ObIYar0, KOTOPBIA HMMENl Ba)XKHOE 3HAUCHUE B
pa3BUTHH POMaHO-TEPMAHCKOW MMPaBOBOM cembH [3].

JIns pOMaHO-TEPMAaHCKOW MPABOBOM CEMbH XapaKTEPHO HAJWYUE PA3BUTOU
CyIeOHON CHCTEMBI, B OIpPEICICHHBIX paMKaX HpPHU3HAETCs 3HaYeHHE CyAeOHOM
IIPAKTUKHU B Ka4E€CTBE UCTOYHHUKOB MPABA.

Taxke XxapakTepHOU 4YEPTOW POMaHO-TEPMAHCKOU IIPABOBOW CEMbU SIBISETCS
CKJIOHHOCTh K KOAM(HUKAIMM 3aKOHOJATENIbCTBA, TO €CTh OObEIUHEHHS 3aKOHOB,

KOTOPBIE PEIrIaMEHTUPYIOT OAHOPOAHBIE C(hepbl OOIIECTBEHHBIX OTHOIICHUM, B

KOJIEKCHI (COOPHUKHU 3aKOHOB).

Jl71s1 poMaHO-repMaHCKO#M TPaBOBOM CUCTEMBI XapaKTEPEH B3MIISIT HAa TIPaBO B
€ro B3aMMOCBS3M C MOpaJbI0 Kak Ha TpeOOBaHME MAOHKHOIO, ONTHMAJIbHAS
0000IIIEHHOCTh HOPM TIpaBa, pa3lelieHue IpaBa Ha MyOJUYHOE M YAaCTHOE,
BBIJICJICHUE Pa3IMYHBIX OTpaciel npasa. B 3Toil ceMbe 0c000 MOJHO pa3padboTaHo
IPaXKIAHCKOE MPABO, YTO HAXOAUT OTPAKEHUE B HAyKEe TIPaXJAHCKOIO IpaBa.
[IpaBOBBIE CHCTEMBI POMAHO-TEPMAHCKOW CEMbH HMEIOT XOPOIIO pa3padOTaHHOE
3aKOHOJIaTENIbCTBO. B rocymapcTBax 3TOW NpPaBOBOW CEMbH OCHOBHBIM 3aKOHOM
ABJISIETCS KOHCTUTYIMS, OCYIIECTBIISIETCSI CHUCTEMarTHh3alusl 3aKOHOATEIbCTBA,
JNEUCTBYIOT KOAEKChl. DopMaMHu TOCYIapCTBEHHO-TIPABOBBIX AaKTOB SIBJISIOTCS

JEKPEThI, PEITIaMEHThI, A AMUHUCTPATUBHBIC LIUPKYISAPHI U Ipyrue [4].
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Pomano - repMaHckast mpaBoBasi CEMbsI UMEET CBOM ILTFOCHI 1 CBOM MUHYCHI.
B uyeM ee mnpeumyiecTtBa? OTO YETKO OpraHW30BaHHAs, HEMPOTHUBOPEUYMUBAs,
HMEPAPXUUYECKH CTPYKTYPUPOBAHHAS CUCTEMA 3aKOHOJIATENIbCTBA, PETNIAMEHTALUS
JIO3BOJICHHBIX W 3alpPEHICHHBIX JIEUCTBUM CO CTOPOHBI 3aKOHOMATEIISI, MOATOMY
CyOBEKTHI MPABOOTHOIIEHWNH HMEIOT BO3MOXXHOCTH BBIpA0OTaTh CBOIO MOJIEh
MOBEICHUSA M XOPOUIO 3HAIOT, YTO MOXKHO, @ YTO HEJb3s. Takke MpernMyIlecTBOM
SBJISICTCS TO, YTO B YCJIOBHUAX KOAWM(PHKAIIMKM 3aKOHOJATEILCTBA HE HYKHO JOJITO
WCKATh Ty WM UHYIO HOPMY Ui €€ IPUMEHEHUS HA TIPAKTHUKE.

OnHako ecTb M HEAOCTAaTKU. [JIaBHBIM HENOCTAaTOK POMAHO-TEPMAaHCKOM
MPABOBOM CEMBH - HEKOTOpass OTOPBAHHOCTb OT pEaJbHOM JKHU3HHU, T.K.
3aKOHOTBOPYECTBO HE MOXKET OOBEKTUBHO MIPEAYCMOTPETh BCE€ HIOAHCHI U
W3MCHEHHUSI COLMAJIbHBIX OTHOLICHUW. B  yCIIOBHAX HAy4YHO-TEXHUYECKOTO

IIporpecCca BO3HUKAIOT BCC HOBBIC M HOBBIC (1)0pMBI O6HIGCTB€HHBIX OTHOHIGHPlﬁ,

KOTOPLBIC HCO6XOI[I/IMO pPEerIIaMCHTHUPOBATL Ha 3aKOHOAATCIIBHOM YPOBHC, YTO

BecbMa npolieMaTiuHo. Bo3Hukaror mpo0Oensl npasa, kou3ud. Hanpumep, He 3a
BCE MpECTyNHblEe AeHCTBUSA (peHAepcTBO M T.J.) MPEAyCMOTPEHA YroJOBHAas
OTBETCTBEHHOCTh. UTO K€, 3aKOH >KECTOK, HO ATO 3aKOH, KaK TOBOPWJIH APEBHHE
pumisiHe. Take HeT0CTaTKOM €CTh TO, YTO CyObEKTOB MPABOOTHOIIEHUIN HAXOAT
MHOXKECTBO CIoco00B 000MTH 3ak0oH. Hampumep, moa 1oroBopom apeHibl CKPbITh
npefocTaBlieHue yciayr (MHuUMas caenka). Takke cyapl B KakKOW-TO CTENEeHU
3a)KaThl paMKaMH HOPM TpaBa, YTO OTPaHUYMBAET CBOOOMY UX JeHCTBHIA [2].
Pasymeercs, Henb3s He comtacutbest ¢ MHeHueM M.H. Mapuenko o ToMm, 4to
cyaeOHast MpaKTHKa B pOMaHO-TE€pMaHCKOM MPaBOBOM CEMbE HE BCET/a MPU3HAETCS
MOJIHOLIEHHBIM MCTOYHUKOM TpaBa. Ho B TO ke Bpemsi ee 3HaueHHE pacTeT Ha

rnazax [6].
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JIns  pganpHEMIIEro  COBEPIICHCTBOBAHWS  IMPOU3BOACTBA IO  JEJaM,
BO3HHUKAIOIIUM W3 MYOJUYHBIX MPABOOTHOIIEHWH, HEOOXOIUMO YCTaHOBUTH

3HAQYMMOCTh CBSI3M OTEUECTBEHHOIO IIpaBa C POMAaHO-TEPMAHCKOW MPaBOBOM

cember. [IpaBoBas cmcrema Poccum, 0€3ycIOBHO, OTHOCHUTCA K POMAaHO-

repMaHCKOW mpaBoBOM cembe. Kak B MmpaBOBOW CUCTEME POMaHO-T€PMAHCKOM
CEMbH, B MPABOBOM cHCTeME PoccHM NOMUHUPYIOIIMM BIEMEHTOM SIBJISIETCS
CHUCTEMa ITpaBa.

Jna cucrembl nipaBa Poccuiickorn denepanny TakKe XapakTEpPHO HAIMYHUE
MHCAaHOTO MCTOYHMKA IIpaBa BBICHIEH HOPUINYECKOM Cuibl - KoHCTHUTYyHMU H
0cOo0OM, JTOMUHHUPYIOIIEH OTpaciud - KOHCTUTYIIMOHHOTO TipaBa. Cremyer
OTMETUTh, YTO POCCHMCKOE KOHCTUTYLIMOHHOE TIPABO HE TOXIAECTBEHHO
rOCyJlapCTBEHHOMY IMpaBy. lIpenmer perynupoBaHUs KOHCTUTYLUHOHHOTO ITpaBa
ropasl0 IHUPEe U BKIIOYACT, NMOMHUMO TOCYJapCTBEHHO-TIPABOBBIX HHCTUTYTOB,
WHCTUTYTBl TpaB © CBOOOJ YelOBeKa U TPaKJIaHWHA, PEryIUPOBaHUS
JESATEIIBHOCTH OOIICCTBEHHBIX CBETCKHMX M PEJIMTHO3HBIX OpPraHU3aIldid, OCHOBBI
MECTHOTO CaMOyIpaBliecHUss W MHorue npyrue. Hanmuume pa3zBuTodl oTpaciu
KOHCTUTYIITMOHHOTO IpaBa BOOOIIE XapaKTEpPHO JJIsi MPABOBBIX CHUCTEM POMAHO-
repMaHCKOM MPaBOBOU CEMBH [5].

pyroii BaxxHOM yepToil cucteMbl npaBa Poccuiickorn denepaiuu siBiasieTcst
HaJlMyue pa3rpaHUYeHUs oOTpacield mpaBa Ha NyONWMYHBIE U  YacTHBIC,
MaTepuajbHble W TpOoleCCyallbHbIe. JTO TakXe IOATBEp)KIaeT ec¢ OJIIM30CTh
KOHTHMHEHTAJIbHOU CEMbE.

PaccmarpuBas mpomecc CTaHOBJIEHHS W PA3BUTUS  POMAHO-TEPMAHCKOU
MPaBOBOM CEMbM, €€ MCTOYHUKU M CTPYKTYpY, CIEIyeT CIeNaTh BBIBOJ, UYTO Ha
MPOTSHKEHUM MHOTHX BEKOB OHA MPOJIOJIXKAJIA PA3BUBATHCA M PA3BUBACTCS BILJIOTH

A0 HaCTOAIICTO BPCMCHU.
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