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Annomayus: B cratbe pacKpbIThl OCHOBHBIE NPOOJIEeMHbIE OaHKPOTCTBA
CyHpyroB, IpPaBOBOM CTaTyc OOINEH COBMECTHOM COOCTBEHHOCTH B paMKax

O0aHkpoTcTBa. PaccMoOTpeHsl cuTyanuu, Korma oba cymnpyra MMET OOIIEro

KpeIuTOpa U KOTJa JOJDKHUKOM SIBJIsIETCS oAuH cymnpyr. [IpuBenena cyneOHas

MpaKkThKa, a TaKke OOOCHOBaHUS HEOOXOJAMMOCTH 3aKOHOJATEIHLHOTO
3aKpeTUICHUs] OAHKPOTCTBA CEMbU U BO3MOXKHOCTH O0OBEIMHCHUS TapaIICIIbHBIX
npoiietyp 0aHKpOTCTBA B €AMHOE MTPOU3BOICTBO.

Kntoueswvie cnosa: OaHKpPOTCTBO, 0O0Ias COBMECTHasi COOCTBEHHOCT,

cyneOHas mpakTHKa.
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A NOVEL OF THE CIVIL LAW: BANKRUPTCY SPOUSE

Annotation: The article reveals the main problematic bankruptcy of
spouses, the legal status of common joint property within the framework of
bankruptcy. Situations are considered when both spouses have a common creditor
and when the debtor is one spouse. Judicial practice, as well as the justification of
the need for legislative consolidation of the bankruptcy of the family and the
possibility of combining parallel bankruptcy procedures into a single production,
are given.
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NuctutyT O6aHKpoTCTBa (PU3WUYECKUX JIHUI] IOBOJIHLHO HOBOE SIBJICHHUE IS
Poccuiickoro mnpaBa. Ono mnosBuioch B 2014 rogy B CBSI3M C BHECEHUEM

n3MeHeHu B DegepanbHblil 3ak0oH OT 26 okTa0ps 2002r. Nel27-®3 «O

HecocToaTenbHOCTH  (GankporcTee)»l. CormacHo JaHHOMY 3aKOHy, IpH

IIpU3HAHUKN YCJIOBCKaA 6aHKpOTOM, T.€. HE CIIOCOOHBIM OTBEYaTh I1O JCHCKHBIM
O6$I33TCHBCTB3,M, €0 UMYIICCTBO IOJJICKUT pcalu3aln I YAOBJICTBOPCHHA

TpeboBaHuil kpenuTopoB. Ho 3auacTyio B KOHKYPCHYIO MacCy BKJIIOYAeTCs U

! ®enepanbbiii 3akon «O HecocToATENBHOCTH (6aHKPOTCTBE)» OT 26.10.2002 Ne 127-D3 (nocnennss
penaxuus) // Cobpanue 3akoHonatenbctBa Poccuiickoit deneparu ot 2002 1., Ne 43 | ct. 4190
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oOlliee UMYIIECTBO CYNPYroB, IOTOMY YTO B HAlllel CTpaHE JNEUCTBYET PEXKUM
o011ell COBMECTHOM COOCTBEHHOCTH CYIIPYTOB.

B nonoxenusix riaBel 10 @3 Nel27 roBoputcs TOJBKO O OaHKPOTCTBE
oTAeIbHBIX JHI. OaHaKo, coryiacHo 1.7 ¢1.213.26 @enepaibHOTO 3aKOHA OT 26
okTs0pst 2002r. Ne127-®3 «O HEecocTosATENBHOCTH (0AaHKPOTCTBE)», UMYIIECTBO
JOJDKHUKA, HAXOJSIIee B COBMECTHOM COOCTBEHHOCTH C CYNPYyroM (OBIBIIUM
Cynpyrom), TOMJICKHUT pealin3alud Mo OoOImMM TmpaBwiaM. B  pamkax
paccCMOTpEHHUsI TPOUEAYphl OAHKPOTCTBA CYIPYTrOB, CJIEAYET BBIICIUTH JIBE
cutyanuu: l)xorma oba cympyra HUMEIOT 00s3aTeNbCTBA TMeEpell OJHUMHU
KpeIUTOpaMu; 2)Korja OJIUH U3 CYIPYroB UMEET JOJTH.

[Tpu Hanmuuuu oOmUX 00A3aTENBCTB MEPE]l OJHUM M TEM K€ KPEIUTOPOM,
HanpuMmep, N0 UIMOTEYHBIM, MOTPEOUTEIBCKUM KpPEIUTaM U T.M., U €CJIU O0IIEro
O10J[’KE€Ta CeMbU HEJOCTATOYHO JIsl YJIOBJIETBOPEHUS TpeOOBaHUN KPEIUTOPOB,
TO €CTh CYJ B UHJAUBHUIYaJIHLHOM MOPSJIKE MOXKET PU3HATh OAHKPOTAMU CEMbIO,
HECMOTpPS Ha TO, YTO 3aKOHOAATEIHCTBOM 3TO HE IpeaycMoTpeHo. OaHako, 3TO
OTJIaHO Ha YCMOTpeHue cyna. B cyneOHOIN mpakTHKe TO JaHHBIM JejaM He
MPOCJIEKUBAETCS €IMHAST TEHICHIIUS.

OnHu cynbu, TPUACPKUBASACH MO3UIIMHU, YTO JOJKHUKU-CYNPYTH UMEIOT
o0IIUX KPEeAUTOPOB, OOBEAUHSIOT Jefla 0 OAHKPOTCTBE KAXKIOTO Cymnpyra B
€MHOE TPOMU3BOJICTBO, XOTA JCHCTBYIOIIMM 3aKOHOAATEIHCTBOM JIaHHAsS
BO3MOKHOCTh HE TIpeaycMoTpeHa. [IepBbIM MpereaeHToM CTajio A0 CynpyroB

Ky3pmunbIx, koTOpoe paccmatpuBaigoch HoBocubupckum ApOuTpaskHbIM CyJI0M

B 2015 roxy?. JIpyrue ske CUMTAIOT HEBO3MOXKHBIM JaHHOE OObEAMHEHHE. DTO

OoOBsCHSIETCST 3aTpyAHEHHUEM (POPMUPOBAHUSI peecTpa KPEAUTOPOB. Tak xke

CJIOKHOCTh 3aKJIIOYAeTCsl B ONpPENENIEHMHM B paMKaxX NpOUEAypbl MPU3HAHUS

2 Onpenenenue Apourpaxsoro cyna Hosocubupekoii obnactu 12 okra6ps 2015 r. Teno NeA45-
20897/2015
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0aHKpPOTOM KaKOro HMMEHHO CYIpyra JAO0JDKHA TMPOU3BOAUTHCA pealn3alius
00111eT0 UMYIIIECTBA.

UTto ke KacaeTcsi CUTyalluu, KOria JOJDKHUKOM BBICTYMAET TOJIBKO OJWH U3
CyHpYroB, TO CYIIECTBYET MpobieMa 00I1ero UMYIIECTBa, KOTopas 3aKJIF04aeTCs
B TOM, 4TO, coryiacHo 1.4 ¢1.213.25 @3 Nel27, B KOHKYPCHYIO MacCy BKIIFOUAETCS
MMYIIECTBO IPpayKJaHUHA, COCTABIISIONIEE €r0 100 B 00IIEM UMYIIIECTBE, a B 1.7
cT.213.26 TOBOpPUTCA, YTO AAaHHAS JOJISI BBLACISACTCS YK€ MOCIE peaU3aluu
cooTBeTcTBYIOIIero wumymiectsa. B cratbe 45 Cemeiinoro Kopekca P®
TOBOPUTCS, YTO «IIO0 00S3aTE€NBCTBAM OJHOTO M3 CYNPYTrOB B3bICKAHHE MOMXKET
ObITh 0OpalIeHO JMIIb Ha MUMYIIECTBO 3TOro cymnpyra. IIpu HemocTtaTouyHOCTH
ATOTO HWMYIIECTBA KpPEAUTOp BIpaBe TpeOOBaTh BbIAENA JIOJIM CYIpyra-

JOJDKHUKA, KOTOpas MPUYUTANIACh Obl CYNPYry-A0LKHUKY MPU paszzelie oOLero

VMYILECTBA CYNPYIoB, A oOpalieHus Ha Hee B3bicKaHus»®. To ecTh cympyr

JOJDKHUKA JTUIIACTCS ONPECICHHOTO UMYIIIECTBA, HAXOSIIETOCs B COBMECTHOM
COOCTBEHHOCTH, a YyX€ TOCT(AKTyM TOJy4aeT CBOKO JIOJIO, BBIPAKEHHYIO B
JICHE)KHOM dKBUBasieHTe. [Ipu 3TOM, /ISl YCKOpPEHUs MPOJIaKu UMYIIECTBA, €T0
CTOMMOCTb MOKET 3aHMKAThCS, YTO MIPUHOCHUT OTPEICTICHHBIC YOBITKH JUTS JTUTIA,
HE SBISIONIETOCS JOJDKHUKOB B JaHHOM jene. Oco0eHHO 3TO yIIeMIIseT TpaBa
JIUII, KOTOPBIE y)Ke HE COCTOAT B Opake. B manHOM citydae 66110 ObI OTIpaBIaHHBIM
MPEAOCTaBUTh CYIPYTy TPEHMYIIECTBEHHOE TIPaBO BBIKYITA HAa TOprax
COBMECTHOTO HMMYIecTBa. [I0CKONBKY y BTOpPOro Cympyra MOTYT OBITH CBOHM
JTUYHBIC KPEAUTOPHI, U Ha YJOBJIETBOPEHHWE MX TPEOOBAHWN y TpakJIaHWHA B

CBS3U C OAHKPOTCTBOM CYTPYTa, Y>KE€ MOKET HE XBaTaTh PECYPCOB.

3 Cemeiinnrii kopexc Poccuiickoit ®@enepanuu ot 29.12.1995 Ne 223-®3 (pen. ot 29.12.2017) //
CoOpanue 3akononatenscTBa Poceuiickoit @eneparm ot 1996 1., Ne 1, cr. 16
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KoHeuHo, ecTh «IIpoJyMaHHbIE» CYNpPYyTd, KOTOPBIE HE3aI0JIT0 10 Hadajla
0AHKPOTCTBA U3MEHSAIOT PEKUM COBMECTHON COOCTBEHHOCTH Ha Pa3/IeNIbHYIO WU
JOJIEBYIO WUJIH XK€ 3aKII04AI0T OpayHblii 10roBop. OIHAKO, CYIIECTBYET PUCK, YTO
CYJ IIOCUUTAET 3Ty CIEIKY HEAEUCTBUTEIBHOM 110 ¢T.61.2 3aKkoHa 0 OAaHKPOTCTBE,
KaK CJIEJKY, COBEPIIECHHYIO C LEJIbI0 MIPUYMHUTH BPEJ UMYILIECTBEHHBIM ITpaBaM
KpEAUT Opa, WIM K€ BOBCE MOCYUTAET OCHOBAHUEM I HEOCBOOOXKIEHUS OT
0043aTENbCTB B CBSI3U C HEAOOPOCOBECTHBIMU JEHCTBUAMM NpPU OAHKPOTCTBE.
CyneOHas mpakTUKa OIpeIeisieT CPOK 3aKII0UeHNs OpauHoro JoroBopa 3a 3 roja
710 Hayaja OAHKPOTCTBA, XOTS 3TO MOKa He 3aKperieHo npaBoM. Cybl UCXOAST
U3 TOr0, YTO OpayHbIA TOrOBOP AOJKEH OBITh 3aKJIIOYEH HA MOMEHT OTCYTCTBHS
KaKUX-1100 MPOCPOUEK MO 0053aTEIbCTBAM.

[lo pe3ynpraram cyAeOHOW TMPAKTHKH, CIOXUBIIEHCA 3a TpU Toa,
BBIJICJISIIOT CJIEYIOLIME YCIOBUS JIJISl OCYLIECTBIEHUSI OAHKPOTCTBA CYNPYTOB 110
OJIHOMY 3asIBJICHUIO:

1) emuHBIE KPETUTOPBI — BO3MOXKHOCTH (HDOPMHUPOBAHHS CIUHON 0a3bl
KpEIUTOPOB;

2) o011IMe J0JTH;

3) o0mye aKTHBBI — 00IIee UMYILECTBO, KOTOPOE COCTABIISIET KOHKYPCHYIO
Maccy.

HeBo3MoXHBIM OyJ1€T COBMECTHOE OAHKPOTCTBO, €CIIH:

1) ogun u3 cynpyros Oankporutcs kak WII, a apyroit kak ¢usmveckoe

JULO;

2) pa3HbIC KPEIUTOPBI — HEBO3MOXKHO CO3JIaTh OOIIUI peecTp KPEAUTOPOB;

3) MexIy CyNmpyraMu €CTh HMYIIECCTBEHHBIEC CIIOPHI;

4) cyn nmpu3HaI 3asBJICHHE HEOOOCHOBAHHBIM.
MHorue IOpHUCTHI BBICKA3bIBAIOT MHEHUS O HEOOXOIWMOCTU MPUHSATHUS

IIOIIPaBOK B 3aKOH O 6aHKpOTCTBe B YaCTH 3aKpCIICHHUSA BO3MOXHOCTHU
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COBMECTHOTO OaHKpOTCTBa CymnpyroB. Ho Tmoka »3TH mpeioxKeHus He
chOpMHUPOBATUCH JJaXKe B 3aKOHOMPOEKT, MO3TOMY O0OBEAMHEHUE IBYX MPOLIEAYP
OaHKpOTCTBA CYIIPYTOB B €IMHOE MPOU3BOJICTBO OCTAETCA Ha YCMOTPEHHUE Cy/a.

JleranpHoe 3aKpPCIIJICHUC CEMEHMHOI0 6aHKpOTCTBa HOCHUT psiad IPpCUMYIIICCTB.

Hanpumep, o0benuHeHue mnpoueayp OaHKpOTCTBa O0OUX CYNpYr B €IMHOE

MIPOU3BOJICTBO TO3BOJIUT CHU3UTh CTOUMOCTH MPOIEAYPHI, MOCKOJBKY OIlIaTa
MOTIUTMH M YCIIYT YIPABJISIFOIITUX COKPATUTRCS BABOE. Tak *e, MpoIieaypa Beiea
JI0JI U3 OOIIEro MMYIIECTBA CYNpPYTrOB SIBISIETCS CAMOCTOSITEIBHOM CyneOHOM
MIPOLIETYPOH, JIJIsl 3TOTO KPEIUTOPY MPUACTCS UITH B PAOHHBIHN (TOPOICKO) CY /T
0 MECTY KHUTEIHCTBA JODKHHKA.

OpHako COBMECTHOE OAHKPOTCTBO CYNPYrOB MMEET M CBOM HEJOCTATKHU.
Hampumep, CIIOXKHOCTP B yIOBIECTBOPCHUH  KPEAUTOPOB, HMEIOIINX
HEOJHOPOIHBIE TPEOOBAHUS, €CIIH OJTHH KPEIUTOPHI MMPEIBABISIOT TPEOOBAHMS K
OJIHOMY W3 CYINpPYTOB, a JApyrue — Ko BTOpoMy. [Ipu OGaHKpPOTCTBE OIHO H3
CyINpyTa, MOCIACACTBUSA JAaHHOUW MPOIEAYPhl KOCHYTHCS TOJBKO €r0 JUYHO, a MPU
COBMECTHOM — 000UX, COOTBETCTBEHHO. TO €CTh mocienytomue 5 JIeT CeMbs He
CMOJKET TOJTydaTh KPEAUTHI U 3aliMbl 0e3 yka3zanus (akta OaHKPOTCTBA, a, €CIH
OBl OAHKPOTOM OBLIT OJIMH U3 CYNIPYTOB, BTOPOM OBl CMOT 3TO ClIeJIaTh HA OOIINX
YCIIOBUSIX.
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