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[lepeyenb cmocoOOB 3alUTHl TPAXKAAHCKUX TMPaB COACPKUTCA B CT. 12
I'paxxnanckoro koxpexkca P® ¢ cooTBETCTBYIOIMM HAa3BaHUEM. B HErO BKIIIOYEHBI:
MIPU3HAHUE TIPaBa; BOCCTAHOBJIEHUE TIOJIOKEHHS, CYIIECTBOBABIIETO JO
HApYLICHUS TIpaBa, W TMPECEUYCHUE JCUCTBHUM, HAPYIIAIOIMUX MPABO WIIHU
CO3AIOIIMX Yrpo3y €ro HapyUIECHHS; NPU3HAHUE OCIOPUMOW  CHCIKH
HEJICUCTBUTEIPHOM W TPUMEHEHHE TIOCIECICTBUM €€ HEICHCTBUTEIbHOCTH,
MPUMEHECHUE  TOCJIECACTBUN  HEACHUCTBUTEIIBHOCTA  HUYTOXHOW  CIIEIIKU;
MIpU3HAHUE HEJIEHCTBUTEIbHBIM peleHus coOpaHus; MIpU3HAHUE
HEJICUCTBUTEIBHBIM aKTa TOCYAAapCTBEHHOIO OpraHa WM OpraHa MECTHOTO
CaMOYIIPABJICHHS; CaMO3alllMTa I[paBa; TMPUCYXKICHUE K HCIHOJHEHUIO
00S3aHHOCTH B HaType; BO3MEIIEHUE YOBITKOB, B3BICKAHHE HEYCTOWKH,
KOMIICHCAlUS ~ MOPAJIBHOTO  BpeAa;  MOPEKpAlICHUEe  WIM  U3MEHEHUE
MPABOOTHOIIEHHUS; HEMPUMEHEHUE CYJOM aKTa TOCYJIApCTBEHHOTO OpraHa Wi
OpraHa MECTHOTO CaMOYIPaBJIEHUs, IPOTUBOPEYAIIETO 3aKOHY.

[lepeuennp sIBAsieTCSI OTKPBITBIM, T.K. 3aKaHUMBAETCA YKA3aHHEM Ha «HUHBIC
CIOCOOBI, TIPEAYCMOTPEeHHBIE 3akoHOM». Cam I'paxmanckuii  Koaekc
Poccuiickoit deaeparuu conepKUT HEIMTOMMEHOBAHHBIE B OOIIUX ITOJOKCHUSIX
cnocoObl 3ammTthl. Tak, ria. 20 «3ammra npaBa 0 COOCTBEHHOCTH M JPYTUX
BEII[HBIX MPaBy OMPEEISET BEIHO-TPABOBHIE CITOCOOBI O 3aIUTHI TPAKIAHCKUX
npaB: BuHaukamuio (ct. 301), uctpeOoBaHHMe uUMyIIECTBA M3  YYXKOTO
He3akoHHOro BiajaeHus (ct. 304). I'maBa 4 «}Opunuueckue Juia»: TpU3HAHUE

peopraHuzalvy  Kopropamnuu  HecoctosiBiieiics  (ct.  60.2), BbIaTa
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CIIpaBEJIMBOM KOMIIEHCAIIMM, BO3BpallleHHe Moau ydactus (m. 3 cr. 65.2),
pU3HAHUE CICJIKU KOPHOpaluu HeAeHCTBUTENbHOM (11. 2 ¢T. 65.2) u psij ap.

CriocoObl 321U ThI TPAKIAHCKUX MPaB, epeurciieHHble B 4. 1 'K PO, npunsTo
OTHOCHUTh K KAaTeTOpHH OOMIETPaKTAHCKUX, WM «OCHOBHBIX BHJIOB CIIOCOOOB
3allUTB) TMEPEUYUCICHHbIE B CIHENuadbHbIX MojoxkeHusx ['K PO umenyror
cneruanbHbiME [1]. Takue cnernuanpbHbIE CIIOCOOBI 3aIUTHI, KaK MpPU3HAHUE
npaBa COOCTBEHHOCTH, YCTpPaHEHHE HApYIICHUM, HE CBSI3aHHBIX C JIMIICHUEM
BJIQJICHUSI, MOTYT OBITh Ha3BaHbl PA3HOBUIHOCTHIO OOIIETPAKIAHCKOIO
Npu3HaHuA npaBa. M naxke BUHAUKAIUS BO3MOXKHA TOJBKO IMOCJE TOrO, KaK B
paMKax 3asiBJICHHOTO TpeOoBaHUs OyeT MPU3HAHO BEIIHOE MTPABO UCTIIA.

YcraHoBieHUE MPABOBOM MPUPOLI CIIOCO0A 3aITUTHI UMEET MPAKTUYECKOE

3HAY€HHE, T.K. MO3BOJIAET BBHIOPATh U3 BCEH COBOKYITHOCTH CIOCOOOB 3aIlUThI
HaJJIekKAIUK, a TakKe ONPEACNINTh OCHOBAaHUSA WJIM YCIOBHS 3asBJICHUS
TpeOOBaHMUsI, CPOKH UCKOBOW JTABHOCTH.

Psin crienmanbHBIX CITOCOOOB HUCIOJIB3YIOTCS IS 3aIIUTHl HECKOJIBKHUX,
Pa3JIMYHBIX BUAOB IPaXJaHCKUX MPaB, COXPaHsIS MPU 3TOM CBOM crieIU(DUIECKUE
yepThl. Hanmpumep, BbITIIaTa KOMIIEHCAIIMU TIPUMEHSIETCS JIJIs 3alIUTHI JTUYHBIX
mpaB (ct. 151 I'K P®) B ¢QopMe kommeHcaluu MOPAIBHOTO Bpena,
UCKITIOUNTENBHBIX (T1. 3 ¢T. 1252 'K P®), a Takke KoprmopaTUBHBIX mpas (11. 3 CT.
65.2 TK P®). HecmoTpss Ha COBEpIIEHHO pa3uyHbie ChEphl MPHIOKEHUS,
UCCIIEAYEeMbIN CIOCO0 XapaKTEPU3YETCs OTCYTCTBHEM YETKUX KPUTEPUEB B
OTIPENICJICHUH pa3Mepa KOMIICHCAIIMU, HEBO3MOKHOCTBIO HCUUCIIUTH peaibHbIC
MMYIIECTBEHHBIE TIOTEPU OT yMAaJEHUs 3TUX Orar, KOMICHCAIUs TMOJICKUT

B3BICKAHUIO TPHU JOKA3aHHOCTU (paKTa NpPaBOHAPYIICHHUS B CIy4asix, MPSMO

yKa3aHHBIX B 3akoHe. [loTepnieBmnii, 0OpaTUBIIHICS 32 BBITIJIATOM KOMITCHCAIINH

, OCBOOOX/TaeTCs OT JOKA3bIBaHUS pa3Mepa MPUYNHEHHBIX eMy YOBITKOB. bomee

TOr'0, IIpHU 3alIUTC UCKIIIOUYUTEIBbHBIX ITPAB OH MOKET OBITh MCITOJIb30BaH BMECTO
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3asiBJICHUS TpeOOBaHUS O B3bICKAaHUU YOBITKOB (1. 3 ¢T. 1252 'K P®) nnm xe —
IpU 3alIUTE KOPIOPATHUBHBIX MPAB — MPUMEHEH CYJOM CAMOCTOSATENBHO IPHU
OTKa3€ B YAOBJIETBOPEHUU TPEOOBAHHUS O BO3BPALIECHUU JOJIM y4acTUs JIHILY,
YTPaTHUBIIEMY, TOMUMO CBOEW BOJIH, IPABO YYacTUs B Kopnopauuu (1. 3 cT. 65.2
'K PD).

CrennanbHble CIIOCOOBI 3aIIUTHI TPAXKIAHCKUX MPaB 3aKPEIUISIIOTCS HE TOJIBKO
'K PO, Ho 1 nnbIMHU (eqepaibHbIMU 3aKkoHaMHU. Tak, Hanpumep, B DeiepanbHOM
3 3akoHe oT 2 okTs0pst 2007 1. Ne 229-03 «O06 HCTIONMHUTETHFHOM MPOU3BOJICTBE
» (B pen. ot 29 utons 2015 1.) [2] mpeaycMOTpEeH crieliialibHbIA BEIHO-TTPAaBOBOM
CHoco0 3alUThl — OCBOOOKICHHE MMYIIECTBA OT HAJOKEHHOTO apecTa WU
HCKJIIOYEHHE ero 13 onucH (cT. 39).

bonee Toro, cmoco® 3amMTBl MOXET OBITh «OCHOBAaHHBIM Ha 3aKOHE» U
«TPU3HAHHBIM CYJICOHOM MPAKTUKOI» B ClIydae, €ClId 3aKOH MPsIMO HEe Ha3bIBAET
croco0 3aluThl, HO Ja€T BO3MOXXHOCTh TaKOM 3alllUTHI, a CyJeOHas cucTemMa B
JUIE BBICIIUX CYACOHBIX MHCTAHIMK (HOPMYIHUPYEeT HAMMEHOBAHUE YKA3aHHOTO
cnoco0a. B HacTosIiee BpeMsi K KaTeropuu MOCIEIHUX OTHOCSTCS: MPU3HAHUE
3apETUCTPUPOBAHHOTO npaBa (oOpemeHeHus) OTCYTCTBYIOILLIAM 151
BOCCTAHOBJICHHE KOPIOpPAaTUBHOrO KOHTpousid. O0a crocoba XapaKTepu3yrTCs
JIBYMSI OTJMYUTEIbHBIMU YepTaMH (MPU3HAKAMHU): HCKIIOUUTEIBHOCTHIO U
CaMOCTOSATENIBHOCTBIO. VICKIIFOUUTENBHOCTh 03HAYAET HEBO3MOXKHOCTH 3aILUTHI
HapyIIEHHOTO IIpaBa WHBIMU, YCTAHOBJICHHBIMH 3aKOHOM  croco0amu. A
CaMOCTOSITENIbHOCTh €CTh HE3aBUCHUMOCTh OT MHBIX CIOCOOOB 3alIMThL. B TO e
BpeMsi 0coOble CHOCOOBI 3aIUTHI SIBJISIOTCS Pa3sHOBUIHOCTHIO CIICLHUAIbHBIX,
CJIeIOBAaTEIbHO, W OOILIErpaXJaHCKUX CHOCOO0OB 3amuThl. Tak, npu3HaHUE

3apEeTUCTPUPOBAHHOTO TMpaBa  (OOpeMEHEHHWs) OTCYTCTBYIOIIMM  HMEET

BEIIIHO-TIPaBOBOM A((PeKT (WM COCTaB) M BMECTE C TEM MPENCTaBIsAeT COOOU

Pa3SHOBHUIHOCTL MCKa O IIPU3HAHHH. Boccranosnenue KOPIIOPAaTHBHOI'O KOHTPOJIA
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MOKET OBITh KaK IEJbIO 3aIUThI, JOCTUTAEMOMN MOCPEICTBOM HCIIOIb30BAHUS
COBOKYIMHOCTU CIEIHUAIbHBIX CIOCOOOB 3alUThl, TaK U CaMOCTOATEIbHBIM
COCOOOM  3allUThl  KOPIOPAaTUBHOTO  IpaBa, BbICTyHass B  KayecTBE
Pa3HOBUIHOCTH TPEOOBAHMS O BOCCTAHOBJICHHUH TOJIOKEHUS, CYIIECTBOBABIIIETO
110 HApyLIEHUs MpPaBa.

Hecmotps Ha To, uro KOHuENUuus pa3BUTHs TPakJaHCKOTO 3aKOHOJATEIbCTBA
coJiepKajia YIIOMUHAHHUE O BOCCTAaHOBJIEHUH KOPIIOPATUBHOTO KOHTPOJIA[3 ], cama
uaess €ero OTOOpaKEeHHs B TEKCTe KOAUMPUIMPOBAHHOIO aKTa  Kak
CaMOCTOSTENIHOTO croco0a 3aluThl He npo3Bydaia. Mexay tem 1. 4 ['K PO
nomoiiHeHa cT. 65.2 «IIpaBa 1 0053aHHOCTH YYaCTHUKOB KOPIIOpALUK», TAE 1. 3
MIPEAYCMOTPEHO MPABO YYaCTHHKA KOMMEPUECKOW KOpHOpaluu, YTPaTUBIIETO,
IIOMHMMO CBOEH BOJIH, IPABO y4acTusi B HEll, HOTpeOOBaTh BO3BPALEHUS €My J0JIH
ydacThs, IepelieAmeld K HMHbIM JIMOAM C BBIJIATOM WM  CIPAaBEMJINBON
KOMIICHCAILIMH, ONPEIEIsIeMOl CyJIOM, a TaKK€ BO3MEIICHHS YOBITKOB 3a CUET
JUL, BUHOBHBIX B yTpare aoid. HenmoMMeHOBaHHBIM B 3aKOHE OCTAJIIOCh U
MIPU3HAHUE 3aPETrUCTPUPOBAHHOIO MpaBa (0OpPEeMEHEHHMs) OTCYTCTBYIOIIMM, YTO
clenyeT  NOpHU3HATh  CEPhE3HBIM  HEJOCTATKOM  HOPMATHBHO-IIPABOBOTO
YCTaHOBJIEHMSI CITIOCOOOB 3aIlIUThI IPAKJAHCKUX MIPaB.

HerpynHo 3aMeTuTh, 4TO BCE€ HMHBIE CIOCOOBI 3alIUThl, HE BKIIIOUECHHBIE B
OTKPBITBIM TIepedYeHb CT. |2, HUCKOJIBKO €ro HE paclMUpsIoT, a JUllb
MOAUGUIIUPYIOT KaXK/bIM MTPOBO3TIANICHHBIM B HEel crocob 3amuThl. [ToaTomy
MPaKTUYECKOE BBEACHHUE KAXKI0TO HOBOTO CIIOCO0a 3alIUThI 3aTPAruBaeT CUCTEMY
B LIEJIOM: OHO CJIBUTA€T YCTAHOBJICHHBIE 3aKOHOJATEJIEM IPAHULIBI TPUMEHEHUS

MMOMMEHOBAaHHOTO B 3aKOoHE OOIIETpa)KAaHCKOTO WJIM CHEIUaIbHOr0 Crocoda

3aIlIUTHI, Tpe6y>1 JOITOJIHUTCIBbHBIX TOJIKOBAHUM [MPpaBOIIPUMCHHUTCIII U

n3MeHenui nojoxxeauu ['K POD.
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Conepxanue ct. 12 'K PO® BrI3pIBacT HeMaso HapekaHui. B kauecTBe OCHOBHOTO
371eCh CIEyeT Ha3BaTh CMelleHue (POopM U CrIOCOOOB 3allUThHI: CAMO3AIUTA €CTh
(dopMa HEIOPUCAUKIIMOHHASA, B TO BpEeMs KakK €€ Croco0aMu SBIIAIOTCS, C OJHOMN
CTOPOHBI, MEpHl OINEPATUBHOTO BO3ACHCTBUA[4], HOCSIINE IOPUIUUECCKUN

XapaKkTep (yz:ep;xaHHe BCIIH, 3aACPKAHUC HUCIIOJIHCHUA, OI[HOCTOpOHHI/Iﬁ OTKa3s

OT JO0roBopa HWJIM HUCHOJHCHHA HTPEAYCMOTPCHHBIX HM 00513aTENLCTB ,

yJIOBJIETBOPEHHE COOCTBEHHBIX MHTEPECOB CAMOCTOSITENIBHO MJIH 3a CUET TPEThUX
JIMI] C TIEPENIOKEHUEM PACXOJ0B Ha MPaBOHAPYIIHUTENS U T.I.[5], a ¢ apyrou,
HCKIIFOUUTENIbHBIE CIOCOOBI 3alllUThI, MPEACTABISIONIME CcO00M (akTHUecKue
JEUCTBUSA, TPUMEHSIEMBIE B CITyUYasx, «KOTJa HEOOX0JUMO HEMEIJIEHHO OTPa3UTh
HAayaTo€  [paBOHAPYLIUTEIEM  HamaJeHWe WM sl HEMEIJIEHHOTO
MpEeI0TBPAIICHUS ONTACHOCTH, HABUCIIIEH HAJl IPABOM, IPUHECTHU B KEPTBY OJ1aro,
MpUHAAJIekKAIee KOMY-TH00 Ipyromy»[6], a UMEeHHO HeoOxoaumas o00poHa U
KpaitHsiss HEOOXOAUMOCTb.

Ha ocHOBaHUUM H3J105)KEHHOTO MOHO CHENATh BBIBOJ O TOM, YTO, HECMOTpS Ha
MHOKECTBEHHbIE 3aKOHOAATEIbHbIE MHULIMATHUBBI, YACTUYHO PEAIU3YIOIIHECS B
I'K P® B dopme u3MEHEHMH, TOMOJHEHUHN MOJOXKEHUN O croco0ax 3alluThl
IrpaXIAHCKUX TPaB, UX HEJIb3s HA3BaTh B MOJHON MEpe JTOCTATOYHBIMU B CBS3U
CO CJIENYIOLIMM: 3aKOHOAATEJIeM YEeTKO HE OMNpeNesieH MOPSAOK 3aKpEruIeHHs
CHEIUATbHBIX CITOCOOOB 3aIUTHI TPAXKIAHCKUX MPaB; OTCYTCTBYIOT KOHKPETHBIE
KpUTEPUU BBIOOpA HAJJISKAIIETO CMOoco0a 3alluThl, CIO0XHO YCTAaHOBUTH
COOTHOIICHHE MEX]y MEePEeUUuCIECHHBIMU B CT. 12 crmoco0aMu 3alllUThl U UX
PA3HOBHUIIHOCTSIMU, PACCHIIAHHBIMU TI0 TEKCTaM CaMbIX Pa3HOOOpPa3HBIX
dbenepanbHbiX 3akoHOB. Ha cerogusmiHuii J1I€Hb  BUACH Pa3pbhiB MEXKIY
nonoxeHusimu 'K PO wu mnpaBonmpuMeHUTENbHOU CyneOHON TPaKTHUKOMH,

PaCIIPSIONICH IepeUYeHb CITIOCOO0B 3alTUThI TPAXKIAHCKUX TIPAB.
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B 1ienom sTo CBUACTCIILCTBYCT O HeO6XOI[I/IMOCTI/I KOMIIJICKCHOI'O MaTCPpHAJIbHO-

IPaBOBOrO TMOJXOJa K TEOPUU CIOCOOOB 3alllUTHl TPaXKIAHCKUX IpaB C
nocienyomuM 3akperieanem B 'K PO.
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