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PROBLEMS OF ENSURING THE RIGHT TO DEFENSE FOR A SUSPECT
OR ACCUSED

Abstract: The article describes the main problems related to ensuring the right

to protection of suspects and accused persons. The main documents regulating this

sphere are analyzed.
Keywords: the right to defense, the right to protect the suspect, problems of

ensuring the right to defense.

BaxHbIM yCIOBHEM T'YMaHHOCTH ITPAaBOBOM CUCTEMBI SIBIISIETCS 0OECIICUeHHE
IIpaBa Ha 3alIATY JUIL, IPUBICYCHHBIX B YIOJIOBHBIM IHPOLECC B KAa4eCTBE
oOBHHsSIEMBIX (TMO03peBaeMbIX). J[aHHOE TpaBO PErIaMEHTUPYETCS HE TOJIBKO
HOPMaMH POCCHUMCKOTO 3aKOHOJATENIbCTBA, a TAKKE 3aKOHAMH MEXIYHApOIHOTO
YPOBHH.

Taxk, B cT. 7 BeceoOmelt Jlexknapanuu mpaB yeloBeKa yCTAaHOBJICHO, YTO BCE
JIONA HMMEIOT PaBHOE NPaBO Ha 3aIUATYy 3aKOHOM. B 4YaCTHOCTH, MOJIOKEHUS
JAHHOTO JIOKYMEHTa paclpoCTPaHSIOTCS M Ha 3alllUTy B CyJeOHOM Mpoliecce
OOBHMHSIEMBIX, T10JI03PEBAEMBbIX.

B Konctutyuun P® Takke yCTAaHOBJICHBI MOJIOKEHHS, TapaHTUPYIOIIUE
3aIUTY UHTEPECOB M0JI03peBaecMOro (0OBHHSIEMOTO).

B n. 1 IToctanoBnenus [lnmenyma BC P® ot 05.03.2004 N 1 «O npumeHenun
cynamu HopM YIIK P®» Takxke ykaspiBaeTcsi TpeOOBaHHE, B COOTBETCTBHH C
KOTOPBIM, CY bl TOJIKHBI IPY BEIHECEHUHM CYACOHBIX PEIICHU 00palaTh BHUMaHUE
Ha monoxkenue cr. 2 YIIK P®, B KOTOpoil perinaMeHTHpPOBAHBI ITPUHLHUIIBI
o0ecrieueHus 3alUThl BCEM YYaCTHHKAM YTOJIOBHOTO Mpolecca.

OnHako, Kak MOKa3bIBAa€T MPAKTHKA, B HACTOSLIEE BPEMs IJaHHOE ITPaBO

peain3yCTCia HC ITOJTHOCTBIO.
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Obecnevuenne 3amUThl OOBHHIEMBIM, MIOJI03PEBAEMBIM B HACTOSIIEE BpeMs
ABJIAETCS aKTyalbHOU 3aaueil. OT pelieHrs JTaHHOW MPoOJIEMbI BO MHOI'OM 3aBUCHT
CIPABEAJINBOCTh HA3HAYEHHOIO HAKA3aHUS.

CornacHo cr. 47 YIIK P® nuna, npuBiI€YEHHbIE K YYaCTHIO B YTOJIOBHOM
IPOLIECCE B KAUECTBE OOBUHAEMBIX, II0JI03PEBAEMBIX UMEIOT IIPaB 03HAKOMUTHCS C
MaTepruajlaMi COOTBETCTBYIOILIETO JI€NIA, OTKA3aThCs OT J1aud MOKAa3aHWM, a TaKKe
00anoBaTh BHIHECEHHBIE B OTHOILIEHUN HUX pelleHus. JlaHHble paBuia SBISIOTCS
BaXHBIMHU YCJIOBUSIMHU /ISl 00€CTIEUEHHMS ITPaB U 3aKOHHBIX HHTEPECOB JIaHHBIX JIULI.
Jlns obecrieueHrs JaHHOW LENH OT JAO03HaBaTeNs, CIAEA0BATENs, IPOKYypopa U cyia
TpeOyeTcst o0ecrieueHre OOBUHSEMOMY BO3MOXHOCTH BOCIIOJIB30BAThCS CBOUMHU
IIpaBaMH.

B cr. 48 Konctutynun PO ykazaHo, 4YTO KaKIbId YEIOBEK MMEET MPABO Ha
II0JIb30BAHUE YCIyTaMHM aJIBOKaTa.

B cooTBeTCcTBHN € IOJIOKEHUSIMU, IPEACTABIEHHBIMHA B 4.2 cT. 49 VIIK PO B

Ka4yCCTBC 3alllUTHHUKOB B CYI[C6HOM MMpOoIECCC BBICTYIIAIOT aABOKAThI UJIKM OAWH H3

poncTBeHHUKOB. [lomyck K cyneOHOMY MpOIECCYy WHBIX JUIl (M B TOM YHCIIE

POJICTBEHHUKOB, OCYLIECTBIISETCS Cy10M).

VYyacTue 3anMTHUKA B Cy1Ie0HOM JIeJie IOMYCKAeTCs Cpa3y MOCie BHIHECCHUS
MOCTAHOBJICHUSI O TIPUBJICUYEHUH JIMIIa B KAYECTBE OOBUHIEMOTO, a TAKXKE MOCTIE €ro
3a7ep KaHus U Havalla OCYyIIECTBIICHUS UHBIX MEP MPOLIECCYATbHOTO MPUHYKACHUS.

[Ipu sTOM ciemyeT OTMETHTh, YTO OOBHUHSIEMBINA (ITOJ03PEBAEMBI) UMEET
IpaBO CaMOCTOATENHLHO BbIOpaTh ce0e aJBoKaTa M CpeacTBa 3amuThl. Jls
peanu3alMyi TpaBa, CBSI3aHHOTO C BBIOOPOM CPEICTB 3alIUTHI HEOOXOIMMO
MIPEIOCTaBIICHUE 3AITUTHIKY BO3MOKHOCTh UMETh CBUIAHMS C TI0JI03PEBAEMbBIM 0€3

MPUCYTCTBHS IOCTOPOHHHUX JIHL.
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HeobOecnieuenue npasa Ha 3auTy BepXOBHBIM CyJI0M NPU3HAETCS TOBOJIBHO
Cepbe3HbIM HapylleHueM. Takke HapyIlIeHHEeM SIBIISICTCS M HE COOIOICHHUS
NpUHIIMIA CBOOOJHOrO BbIOOpa anBokaTa. Ha mpakTuke HMMEIOT MECTO TakKue
Clly4au, KOTJia MpUIJaliaeTcs Jpyroi aJBoKat, BMECTO BHIOPAHHOTO MOACYAUMbIM.

IIpockba oOBHHSIEMOro, TOAO3pPEBAEMOro 00 OOCECIEUEeHUH YydacTHs
3alIUTHUKA (aJBOKaTa) JOJDKHA OBITh HaJJIeKalIMM O00pa30oM IPOIECCyalIbHO
odopmiieHa B BUJI€ MUCHbMEHHOIO X0JaTalCTBa YCTAaHOBJICHHOTO 00pasiia.

B yronmoBHO-IIpolleCCYyalbHOM  3aKOHOJIATENbCTBE Takoe TpebOoBaHUE
otcyTcTByeT. [IprHIMast penieHue o BEIHYKICHHON 3aMeHe 3alllUTHUKA (aBOKATa),
JI03HaBaTellb, CJENOBaTeNb, CYIbs JOJDKHBI IOJYYUTh OT HEro HUCBbMEHHOE
coIJIacue Ha y4acTHE B KaUeCTBE 3alUTHHUKA JPYTrOro aJIBOKaTa, YTO TAKXKE JOKHO
ObITH 3aKkperieHo B 4. 3 ¢T. 50 YIIK PO®. [Ipoananu3upoBaB JaHHYIO TEMY MOKHO
cliesIaTh BBIBOJ] O TOM, YTO IIPABOBAsl MPOLIETypa, YCTAHOBJIEHHAS! 3aKOHOM JIOJKHA
oOecrieunBath Oosiee 3(PPEKTUBHOE BBHIMOIHEHUE YTOJOBHOTO CYAONPOU3BOICTBA,
KOTOPOE 3aKJII0YaeTcsl MPEeXxAe BCEro B 3alllUTE€ NpPaB M 3aKOHHBIX HHTEPECOB
OOBUHSIEMBIX, [OJ03PEBAEMBIX, a TakKXKe 3allUdTe OT HE3aKOHHOIo W
HEOOOCHOBAHHOTO OOBUHEHHUS WM OTPaHUYEHUS MPaB U cBOOO rpakaanuHa. Eciu
ITH aCTEKThI OyayT 00€CIeUeHbI CIIOIHA, TO MPOOJIeMbl, BOZHUKAIOIINE B MPOIECCE
YTOJIOBHOTO CYAOINPOM3BOACTBA, OyayT ycTpaHeHbl. MIMeHHO mosTomy paboTa,
HampaBlIeHHAs Ha COBEPILIEHCTBOBAHUE YTOJIOBHO-TIPOLIECCYATTLHOTO
3aKOHO/IAaTEJIbCTBA JIOJIKHA MPOI0JKATHCS.

Takum oOpa3om, peanuzauus MpaBa Ha 3alUTy OOBUHAEMOIO,
M0JI03PEBAEMOr0 SIBJISIETCS BAXHBIM YCJIOBHEM CIIPaBEAJIMBOTO M TyMaHHOT'O
npaBocynus. (OOecrieyeHne JaHHOTO IIpaBa  OXBaThiBaeT Bce  (popmbl

6HaI‘OHpI/I$ITCTBOBaHI/I$I B pcailu3aluu CY6’[>CKTI/IBHBIX mpaB, HOpPEAOCTABIICHHBIX

YYaCTHHUKY YTOJIOBHOTO CYJOMPON3BOICTBA: MH(OOPMHUPOBAHKE JIHIIa 00 001a1aHun

MpaBaMu M UX Pa3bICHEHHUE; CO3/IaHHEe HEOOXOJMMBIX YCJIOBUH IS peaau3aiuu
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IIpaB; YBAXXCHHUC IIpaB U 3aKOHHBIX HHTCPCCOB OOBHHSIEMOT'0O B HCOOITYCTUMOCTDb UX
HapyImCcHUA; BOCCTAHOBJIICHHNC HAPYIICHHBIX ITPaB.

HpaBo OOBHHSEMOI'0 Ha 3allIUTY Ha IPCABAPUTCIBHOM CJIICACTBHUU, B XOIC
JAO3HAHUA W B CYAC BKIIIOYACT B cebst m ero IIpaBO Ha HNOPUANYCCKYIO ITOMOIIb,

OKa3bIBACMYTO 3allTUTHHUKOM. BaHII/ITHI/IK CHOCO6CTByeT MaKCHUMaJIbHOU

AKTHUBHU3allWH 3alllUThI, HpOBOI[HMOﬁ JJUYHO 06BI/IH$IGMLIM, " 1IOCJICAOBATCIILHOMY

OCYUIECTBJIEHUIO YTOJOBHO-TPOIECCYATbHON (DYHKIIMH 3aLIUThI B LEJIOM. YYacTue
3alllUTHUKA B YTOJIOBHOM MPOLIECCE SIBISETCS OOHOM M3 BAKHEUIIMX TapaHTHM

npaBa OOBHHIEMOTO Ha 3aIIUTY.
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